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DISCRETIONARY TREBLE DAMAGES IN PRIVATE 
ANTITRUST SUITS 





TUESDAY, MAY 26, 1953 


Hovse or REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY, 
SupcomMiTtep No. 3, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 2:30 p. m. in room 
346, Old House Office Building, the Honorable Kenneth B. Keating 
(chairman of the subcommittee) presiding. 

Present: The Honorable Messrs. Keating, Crumpacker, Willis, 
Donohue, and Fine. 

Also present: Mr. Malcolm Mecartney, committee counsel. 

Mr. Keatinc. The subcommittee will come to order. The sub- 
committee has before it for consideration two bills which propose 
amendments to the Clayton Act, namely : 

H. R. 467—a bill to amend the Clayton Act by granting a right of 
action to the United States to recover damages under the antitrust 
laws, establishing a uniform statute of limitations, and for other pur- 
poses; and 

H. R. 4597—a bill to amend the Clayton Act to provide for discre- 
tionary treble damages in private actions under the antitrust laws. 

The hearing today is on H. R. 4597. 

(H. R. 4597 is as follows:) 

[H. R. 4597, S3d Cong., Ist sess. ] 


A BILL To amend section 4 of the Clayton Act to provide for discretionary treble damages 
in private actions under the antitrust laws 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4 of the Act entitled “An Act 
to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (388 Stat. 731; 15 U. S. C. 15), 
is amended to read as follows: 

“Sec. 4. That any person who shall be injured in his business or property by 
reason of anything forbidden in the antitrust laws may sue therefor in the 
United States district court for the district in which the defendant resides or is 
found or has an agent, without respect to the amount in controversy, and shall 
recover the damages by him sustained, and the cost of suit, including a reasonable 
attorney’s fee, and, in the discretion of the court, an additional amount of not 
to exceed twofold his actual damages.” 


We will first hear from the Honorable Chauncey W. Reed, chairman 


of the Committee on the Judiciary, in support of his bill, H. R. 4597. 
Mr. Resp. Thank you, Mr. Chairman. 
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STATEMENT OF HON. CHAUNCEY W. REED, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Reep. H. R. 467, as well as H. R. 4597, pertains to certain 
amendments to the Clayton Act. 

The purpose of H. R. 4597, which I introduced on April 15, 1953, is 
to provide for discretionary treble damages in private actions under 
the antitrust laws. The bill, if enacted, will amend section 4 of the 
Clayton Act, to read as follows: 


Sec. 4. That any person who shall be injured in his business or property by 


reason of anything forbidd in the antitrust laws may sue therefor in the 
United States district court for the district in which defendant resides or is 
found or has an agent, without respect to the amount in controversy, and 


Shall recover the damages by him sustained, and the cost of suit, including a 
reasonable attorney’s fee, and, in the discretion of the court, an additional 
amount of not to exceed twofold his actual damage 

At present, section 4 pro\ ides that the person injured “ shall recover 
threefold damages by him sustained”, plus his costs and attorney’s 
fees. Thus, under existing law, it is mandatory for the court to enter 
judgment for treble the amount of the damages found by the jury 
re oardless of whether the defend int’s violat ion of law was willful or 
merely re sulted from an innocent misinterpretation of the law. 

If a plaintiff can prove injur y to his business by reason of a violation 
of the antitrust laws, the defendant must pay him not only his actual 
damages, but also an additional 200 percent as a penalty, no matter 
what mitigating circumstances the defendant might be able to show. 
There are many cases 1n which the imposition of this penalty would 
be most unjust. I believe that such injustice can be avoided without 
impairing the original purpose of the treble damage remedy, by amend- 
ing the law to make the re overy of treble damages discretionary with 
the court, instead of an automatic and mandatory matter as it is now. 

One feature of the antitrust laws which has been repeatedly em- 
phasized in hearings before this committee within the last 3 years is 
the fact that those laws are anything but definite and certain. We 
have anh to recall our deliberations over the various basing point 
bills which were introdnond in the 8lst and 82d C var to find out- 
standing examp les of genuine difficulty encountered by lawyers sin- 
ce rely trying to ahapiiien what certain of our antitrus si laws. mean. 

I might also refer to our hearings in the last Congress on the good 
faith bill (H. R. 2820) introduced by our colleague from Pennsyl- 
vania, Mr. Walter. It was then explained to us that a seller could, 
consistently with the Robinson-Patman Act, retain business by cutting 
his price in good faith to meet the equally low price of a competitor, 
but that he would not be acting in good faith within the meaning of 
the law if his competitor’s price was unlawful. Thus, the legality of 
one man’s conduct may depend on the legality of his competitor’s price, 
which, of course, may in turn be measured by the legality of the con- 
duct of some third person. Since the problem of determining the 
legality of the other fellow’s price may require detailed knowledge 
of his production costs, it may often ‘be extremely difficult, if not 
impossib le. for a seller to know whether or not he can safely cut his 
price in vood faith to meet a competitor ’s offer. 

In my view, if a man is sincerely doing his best to comply with 
the law, he should not be faced with the grim alternatives of either 
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losing his customer or else running the risk of substantial treble dam- 
age liability. It is foreign to our concepts of fairness and justice to 
impose a severe penalty on a man who is honestly trying to comply 
with the law. 

The difficulty of determining the standard of permissible conduct 
under the antitrust laws is perhaps best illustrated by pointing to 
the difficulty which even the Justices of the Supreme Court have in 
antitrust cases. It has become commonplace to note how often the 


> 


Court divides 5 to 4 or 6 to 3 in antitrust litigation. Does it seem fair 
to impose punitive damages for conduct which 3 or 4 Supreme Court 
Justices considered lawful, and which would, in fact, be lawful 

or 2 other Justices had voted differently ¢ 

Or consider the situation where a businessman has, upon the advice 
of counsel, relied on the authority of a Supreme Court case decided 
10 or 15 years ago, only to have the case overruled after he hi " per- 
formed the acts which would then be branded as unlawful by the 
Supreme Court. It is my understanding that until a few years ago 
it was considered well settled that an owner of a patent could ~ the 
price at which his licensees could sell the patented article (U.S. v. 
General Electric, 272 U.S. 476 (1936), but that today, as a ail of 
recent decisions, such a restriction in a patent license might be con- 
sidered illegal price fixing (U.S. v. Line Material Co., 333 U.S. 287). 
No matter which view of the law on this point one may prefer, every- 
one should agree that it would be unfair to impose a penalty on a man 
who acted in good faith on the authority of a Supreme Court decision 
which had not been overruled at the time he performed the acts in 
question. 

This problem of lack of clarity in our antitrust laws is, in my view, 
one that will always be with us. We have had witnesses at our hear- 
ings, both representatives of the Government and lawyers who have 
been active in the defense of these cases, who have described the diffi- 
culty of specifying clearly and definitely what is, and what is not, 
prohibited. For example, Mr. Edward R. Johnston, the chairman of 
the section of antitrust law of the American Bar Association, who has 
probably tried more antitrust cases than any other lawyer in the coun- 
try, made this point to our committee back in 1949: 

My original idea was that one of our great troubles was the generality of the 
law, and that we ought to have more specific provisions telling a man what he 
can do and what he cannot do. But, the more I have been in this field and the 
more I have thought about the question, the more I have become convinced 
that, as a practical matter, it probably is not practicable to try to legislate 
specifically against all those acts (hearings before the Subcommittee on Study of 
Monopoly Power, 81st Con., 1st sess., serial No. 14, pt. 1, p. 530). 

I might also quote briefly from a speech delivered by Thurman 
Arnold on April 28, 1938. He said: 


In discussing this problem I am going to be as definite and as explicit as I 
an. However, I know that you all realize that antitrust policy touches fields 
and boundaries which recede as you approach them and disappear each time you 
try to stake them out. Definiteness and precision in this area have been im- 
possible even for the courts (Proceedings of the American Bar Association, 
Section of Antitrust Law, held in San Francisco, Calif., September 17-18, 1952, 
p. 30). 


If the application of the antitrust laws is necessarily vague and 
unclear in certain situations, the stern sanction of treb le damages 
should not be imposed as a mandatory and automatic matter every 
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time a businessman has overstepped the bounds of lawful conduct. 
In such cases the degree of punishment should be left to the discre- 
tion of the court. 

Now I recognize, as I think every member of this committee does, 
that the treble-damage remedy has served a useful and worthwhile 
purpose as a deterrent to w illful violation of the antitrust laws. Inso- 
far as treble damages fulfill that purpose, the remedy should be 
retained, and is retained by my bill. The only change is that the dis- 
cretion of the trial judge who has heard all the facts and cireum- 
stances surrounding the alleged violation of law will be substituted 
for the flat, automatic legislative mandate that the treble-damage 
pen: alty | e impose din every case of violation. 

If a court is confronted by a case of willful violation of well-estab- 
lished rules of law, the judge should, and certainly would, impose the 
full penalty. 

For example, what judge would hesitate to assess treble damages 
against two large corporations who were guilty of deliberately squeez- 
ing a small competitor out of the market in order to divide the business 
up between themselves and exact monopoly prices from the public? 

But how different is the quality of such violation from an unfortu- 
nate prediction as to which of two cost-accounting theories will ulti- 
mately be accepted as proper in a Robinson-Patman Act proceeding 
against a seller who has established certain quantity discounts on the 
basis of advice which he received from his cost accountants. I have 
confidence in the ability of our courts to distinguish between the will- 
ful type of violation and the type which results from nothing more 
than a mistaken prediction as to what the courts may later regard as 
unlawful conduct. Under my bill, I am satisfied that the courts will 
continue to assess treble damages in appropriate cases, and that the 
severity of this sanction will continue as an effective deterrent to will- 
ful violations of the antitrust laws. 

Before concluding my statement, I should like to comment briefly 
on one argument that will no doubt be made in opposition to the bill— 
the argument that the provision for mandatory treble damages has 
been in effect for over 60 years and, on the whole, has served the 
country so well that it should not be changed. 

There are two answers to this argument: First, as a practical mat- 
ter the private antitrust action has been an effective remedy for only 
a very few years; and, second, it is only in recent years that the injus- 
tice of imposing mandatory treble damages in all cases has been made 
apparent. 

Although there had been a few recoveries in earlier private antitrust 
cases, it was not until after the adoption of the liberal discovery 
provisions of the Federal Rules of Civil Procedure, and also the 
adoption by the Supreme Court of a less rigorous standard of pres 
on the issue of damages in Bigelow v. RKO Radio Pictures. Inc. (327 
U. S. 251), that there was any substantial volume of private antitrust 
litigation. Since then, the freque ney of recoveries of many hundreds 
and thousands of dollars has, for the first time, focused attention on 
this problem. 

For example, in Milwaukee Towne Corporation v. Loe ws, Tne.. (190 
Fed. 2d 61, cert. denied 342 U. S. 909), a judgment of $1,295,000 plus 
costs and attorneys’ fees * $225,000 was entered by the trial court; 
and in Av fe r-Stewart Co. v. Jose ph EB. Se agram & Sons. (182 Fed. 2d 
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228, 340 U.S. 211), the judgment was for $975,000 plus fees and costs. 
Similarly, it is during the last few years that the antitrust laws have 
been most rapidly expanded by means of judicial decisions. Indeed, 
the Robinson-Patman Act, was not enacted until 1936, and treble dam- 
age litigation under this statute is just now becoming common. 

In short, my bill is definitely not a rejection of 60 years of experi- 
ence. On the contrary, it represents an attempt to provide a timely 
solution to a most serious problem which has not previously been 
studied by the Congress. 

Basically, my solution to the problem is an expression of confidence 
in our Federal judici: iry. lam satisfied that our judges are capable 
of determining when it is appropriate to award treble damages and 
when a lesser di amage aws ard is more properly suited to the degree of 
the defendant’s offense. 

Unless the Members of Congress lack confidence in our judges, I 
can see no valid basis for opposing H. R. 4597. I urge its enactment. 

I might say, Mr. Chairman, that in the bill, H. R. 4597, I purposely 
omitted a section which would repeal section 7 of the Sherman <Act 
(similar to section 4 of the Clayton Act) because such a repeal provi- 
sion has already been added to H. R. 467 which is now before your 
subcommittee. If the subcommittee is inclined to favor H. R. 4597, 
such a repeal provision could be added by the subcommittee, or it could 
be considered by the subcommittee in connection with H. R. 467 and 
the provisions of H. R. 4597 could be incorporated in H. R. 467 

Thank you. 

Mr. Kratinc. Mr. Crumpacker, any questions ? 

Mr. Crumpacker. No. 

Mr. Dononvr. I was wondering, would it not be more equitable to 
have the bill set forth that actual damages be exacted of the defendant 
in cases where the violation was accompanied by mitigating circum- 
stances! However, where there was a willful violation, treble dam- 
ages should continue in the law. 

Mr. Reep. I would think, Mr. Donohue, that there we are getting 
into the same proposition as T have mentioned in my statement; that 
you are trying to tie in certain restrictions under the law which would 
create new situations to be determined and which could all be deter- 
mined by relying upon the discretion of the trial judge. 

You would run into the proposition whether or not this was a willful 
violation which would be a part of the case which would have to be 
proven in connection with the entire litigation—a separate issue that 
would have to be proved. Whereas if left to the discretion of the 
trial judge he would be able to determine that in his own mind in 
determining the entire litigation before him. 

Mr. Keatine. Supposing the suggestion of the gentleman from 
Massachusetts were considered—and assuming there was an actual 
trial, the issue would be submitted to the jury—whereas in your bill, 
H. R. 4597, it would rest entirely with the court without any decision 
of the jury in that regard. I think the gentleman’s suggestion is an 
interesting one. 

Mr. Dononve. I know of the distinguished chairman’s long ex- 
perience in court. He has come to recognize that when you try cases 
before different judges that they have different temperaments. When 
you lease it up to their absolute discretion some injustice or mis- 

carriage of justice might result. 


42908—54 2 
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Mr. Reep. I agree with the gentleman on that. We have all had 
different experiences with different courts and probably we have never 
had unanimity. I have often said I never practiced before a judge 
I thought was dishonest, but I have practiced before some I thought 
were stupid. I presume every lawyer has thought that when he lost. 

That is a suggestion we could very well consider. ‘ 

Mr. Dononve. I agree with Mr. Keating that probably the situa- 
tion would not hap pen if that was one of the issues submitted to the 
jury and they would determine whether or not the violation was a 
willful violation. But assuming the situation where you try a case 
the jury way. Under this bill you would have the whole decision of 
treble d: amages being left entire ly to the thought of the judge who 
was sitting. 

Mr. Reep. Of course, there is another proposition that occurs to 
me and I think it has occurred to all of us. There is a very alluring 
bait dangled in front of persons who wish to commence litigation 
for violation of the antitrust laws and that alluring bait is treble 
damages—mandatory treble damages. And because of that we are 
Witnessing now in the United States courts a great many of these 
antitrust cases brought usually against wealthy firms that can pay 
treble damages. They run into money and into many, many months 
of litigation. ; 

We have one, I think, now pending in Chicago that will probably 
take the judge who has been assioned to hear the case a year to do 
nothing but try the case against the du Pont Corp. And I think there 
was one pending in New York about 2 or 3 years ago that took more 
than a year of one judge’s time. During all that time the judge can- 
not take care of other business of the court—nothing but that one 
particular case. It has neoaine a means of causing the dockets to be- 
come clogged and justice to be denied to many litigants that were 
entitled to it in other sie bd 

I think the elimination of mandatory treble damages would help 
to avoid that. 

Mr. Dononve. I think you have the same thought in mind t hat 
most of us have. Where a person is guilty of wi ae pe ation, puni- 
tive damages should be imposed, That being so, if it was left to the 
absolute discretion of a judge then the person ae was damaged 
probably would be prevented from obtaining damages in cases in ex- 
cess of his actual damages. And I am wondering further whether 
your objective would be carried out if the bill was worded in such a 
way that a person who would prevail in such an antitrust action 
would be entitled to his actual damage. 

However, if it was proved that he was guilty of willful violation 
of the Clayton Act. then the punitive damages, twofold or threefold 
should be imposed. 

Mr. Reep. And would you mean to include in there that if it was 
found his violation was willful, then in the discretion of the court 
punitive damages might be imposed either twofold or threefold ? 

Mr. Dononvr. No. I am not sold on the idea of giving the judge 
any discretion. I say that where the issue is established that there 
was a willful violation then punitive damage would be imposed, 

Mr. Reep. Twofold in addition to the actual damage ? 

Mr. Dononvr. Either twofold or treble altogether. 
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Mr. Reep. It is an interesting question and I think the committee 
will probably give it consideration. As to giving expert advice on 
that proposition, I am not in a position to do it. But we do have 
some other witnesses today who are experts in the field of antitrust 
law and who could give the gentleman a much better idea than I could. 

Mr. Wixuts. I want to express my views on this subject, Mr. Chair 
man, and I will not press ) you to answer some of the questions I have 
in mind. but we have other witnesses who can be thinking about this. 

I think research on the basic law will show that the questions of 
my colleague from Massachusetts were some of the things that Mem 
bers of Congress wrestied with at that time. The matter of leaving 
discretion in the matter of damages to the presiding judge is one. As 
your bill reads, 1 issue is left to the j uly and 1 to the judge. If th 
Jury is, sup metas the boss of the facts, and under this bill finds 
the defendant is wrong and has violated the law, their verdict must 


be followed by the judge who will assess the damages— the actual 
damages suffered p lus the penalty. 

Then the other issue is left to the judge and not to the jury. That 
is the issue of an a a litional assessment of wp to twofold damage 
and the bill gives no signposts. Certainly, the judge is to supplement 


the judgment of the jury with twofold damages, I suppose, but he 
has to find an unusually willful violation and then you leave that 
issue of fact to the judge without telling him what elements he must 
consider. That is one of the issues in the history of the law that 
bothered the suahiiie, Therefore, ‘hes left the whole thing to the 
jury, and if the jury returned a verdict for plaintiff, then it would 
automatically indicate that the sentence should be so much. That is 
what worries me. How can we leave half to the judge and half to 
the jury, without telling them what elements each is to consider? 
That is one of the issues in the hist ory of the law that bafiled the 
wuthors. Therefore, they left the whole thing to the jury and if 
the jury found on the law then automatically the sentence should be 
so much. That is what worries me. How can we leave half to the 
judge and half to the iury ? | hope someone in the audience will 
supplement your ideas on that score now. 

Mr. Reep. I assume that the idea that will be advanced for that 
will be that the double damages that might be assessed would be, of 
course, 2 matter of penalty. The fact as to whether or not there 
had been a violation had already been decided by the jury, and the 
question of whether 1 or not there should be a penalty would be left 
entirely to the judge 

Mr. Wits. How then is a lawyer for the plaintiff going to de 
velop his case? Will he say in the opening statement, “This is one 
of the cases where I intend to prove it is willful” or, “For the record 
I want to say that I have a case which is really willful.” That is 
going to be a tough nut to resolve. . 

Mr. Rreev. Of course, my own experience has been that when I make 
an address to the jury I am also talking to the judge, and I always 
bear that in mind. 

Mr. Keating. And vice versa. 

Mr. Frxr. I was going to ask Mr. Reed about the further prob- 
lem which Mr. Willis raises and he has done it very well. I want 
to say something else if I may. Is there anything sacred about this 
treble dam: uges or twofold damages? 
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Mr. Reep. I think it is a deterrent to a violation. I would not 
advocate doing away with the twofold damages or threefold damages 
because, I believe, it does act as a deterrent to ‘would- be violators. 

Mr. Fixer. I am not familiar with the past history of this type of 
statute. Why was it three times—why not five times? 

Mr. Rerp. I suppose it is just an arbitr: ary figure just as Congress 
saw fit. If aman commits a certain crime, the penalty is 10 years in 
some States and in other States it is 20 years. Threefold is a rather 
heavy penalty. 

Mr. Dononve. I should like to suggest to the gentleman from New 
York—how can the *y follow that in Massac husetts 7 

Mr. Finer. Have you found any problem with reasonable attorneys’ 
fees / W hat standard does the court follow? Is there a reasonable 
attorney's fee for John Jones and another one for a lawyer with not the 
same standing? 

Mr. Reep. I cannot say that I ever was the recipient of what 
I thought was a reasonab le attorney's fee, but I think that varies in 
various parts of the country where the cost of living is greater and 
other relevant factors differ. 

Mr. Fringe. What I was finally getting at in the overall picture is 
that treble damages is pretty steep in my view of this amendment, and 
reasonable attorney's fees plus costs could be an awfully attractive 
bait for the lawyer who wants to sue. 

Mr. Reep. I think you are right on that. 

Mr. Wiis. Well, it must be understood that the basic statute 
Was quasi-criminal in the past. They sought relief by a civil remedy. 
Now, I suppose cases have occurred where the judge felt that three- 
fold was not enough. It seems to me we are opening doors to the 
judge to use his own discretion by leaving the assessment of damages 
up to the judge to cover all situations. 

Mr. Kratinc. The committee will consider the possibility of 
amendment. 

Thank you very much, Mr. Reed. 

Mr. Reep. Thank you. 

Mr. Kratine. The next witness will be Mr. Hammond E. Chaffetz, 
chairman of the Clayton Act committee, section of antitrust law of 
the American Bar Association. 

Mr. Cuarretz. Thank you, Mr. Chairman. 


STATEMENT OF HAMMOND E. CHAFFETZ, CHAIRMAN, CLAYTON 
ACT COMMITTEE, SECTION OF ANTITRUST LAW, AMERICAN BAR 
ASSOCIATION 


Mr. Cuarretz. Mr. Chairman and members of the committee, I 
am chairman of the C layton Act committee of the section of antitrust 
law of the American Bar Association. 

Mr. Keatina. I believe you are accompanied by Mr. John E. Butler 
of the Chicago office of the same law firm. You do not care to testify 
separately ? 

Mr. Cuarrerz. We have a joint statement but we are prepared to 
share questions and, may I say that the questions that have been 
raised thus far are intriguing ones and we would like to add a word 
on them at the conclusion of our prepared statement, if we may. 
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I am a practicing lawyer, being a member of the District of Colum- 
bia and Illinois bars. I am also chairman of the Clayton Act com- 
mittee of the section of antitrust law of the American Bar Associa- 
tion and in that capacity was invited by Chairman Reed to testify 
here today. However, the views which I express upon H. R. 4597 
must be considered as my own alone. Lack of time has, unfortunately, 
prevented me from contacting the committee membership or the mem- 
bership of the section council so as to be able to represent to you that 
my statement has had their endorsement. 

I am accompanied by my partner, John C. Butler, a member of 
the Iowa and L[llinois bars. Vie has had considerable experience in 
this field and both he and I shall be available for whatever questions 
you may wish to ask. 

I would also like to add that the chairman of the antitrust section, 
Mr. Edward R. Johnston, was greatly disappointed that he could 
not be here today. He is at the trial of litigation on an antitrust 
case. 

Mr. Keatine. For the plaintiff or defendant? 

Mr. Cuarretz. I did not think to ask him but I do know he favors 
this bill very strongly. 

Mr. Krarine. He has filed a statement. 

Mr. Cuarretz. Yes. I understand he has. 

In my opinion, Mr. Chairman, the bill which is before you will 
improve the administration of justice. This is so since H. R. 4597 
would provide the trial judge with a latitude which he does not now 
possess by giving him, according to his discretion, the opportunity 
to penalize the purposeful violator of the antitrust laws through the 
imposition of treble damages, and yet to deal more leniently with that 
person who while responsible for.an infraction of those laws, has acted 
innocently and in good faith. 

To give the trial judge this latitude, this discretion, would not 
disturb in any way the objectives which probably were intended to be 
served by the mandatory trebling of damages. These objectives are 
said to be three in number: to deter by the penalty of treble damages 
the violation of the antitrust laws, to encourage suits by injured 
persons and thus secure the ancillary enforcement of those laws, and 
to provide assurance of ample recovery in the instance of those whose 
actual damages might in part be otherwise too obscure or difficult of 
proof or too speculative to admit of estimate by the jury. 

Insofar as the objective of deterring the violation of the antitrust 
laws is concerned, you are not considering the abolition of treble 
damages. I would oppose any such move. The committee, I am sure, 
would certainly oppose it also. H. R. 4597 retains the treble-damage 
provision. 

The proposal of this bill would only be to change the mandatory 
trebling of damages in every case so as to make it discretionary with 
the trial judge as to what amount, in addition to actual damages, 
should be awarded in each case. This discretionary authority of the 
trial judge will provide just as much of a deterrent so far as a willful 
violator is concerned. He will be aware that he would be subject. 
to treble damages if he persists in his contemplated violation. 

But, so far as the unwitting violator is concerned, since he believes 
himself to be acting in conformity with the law, the threat of treble 
damages would not act as a deterrent in any event. Insofar as such 
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latter persons are concerned, developments in this field have been 

wh as to make the continued mandatory award of treble damages 
increasingly arbitrary and unfair. I have reference to the constant 
expansion of the scope of the antitrust laws, mainly through laws, to 
encourage suits by injured persons and thus secure the ancillary en- 
forcement of those laws, and to provide assurance of ample recovery 
h nce of those whose actual damages might in part be other- 
wise too obscure or difficult of proof or too speculative to admit of 
estimate 1! the jury. 

Insofar as the objective of deterring the violation of the antitrust 
laws 1 oncerned, you are not considering the abolition of treble dam- 
es. I would oppose any such move. The committee, I am sure, 
would certa nly Oppose It al O. H. R. 1597 retains the treble damage 
] rOVISION. 

The proposal of this bill would only be to change the mandatory 
tre 1 oO of d images 1n every case so as to make it discretionary W ith 
the t | judge as to what amount, in addition to actual damages, 


ld be aw ded in each case. This discretionary authority of the 


trial judge will provide just as much of a deterrent so far as a willful 


violator is concerned. He will be aware that he would be subject to 
treble daa ages 11 he persists m his contemplated violation. 
But so far as the unw tting violator is concel ned, since he believes 


‘If to be acting in conformity with the law, the threat of treble 
lamages would not act as a deterrent in any event. Insofar as such 
latter persons are concerned, developments in this field have been 
such as to make the co tinued mandatory award of treble damages 
increasingly arbitrary and unfair. I have reference to the constant 
expansion of the scope of the antitrust laws, mainly through judicial 

‘termination. Frequently, the law*is not susceptible of ascertain- 
ment until after the partici lar case has been decided by the Supreme 
Court, and often that body is in disagreement among its members. 
To apply the penalty of treble damages is unwarrantably harsh where 
uch confusion and uncertainty as to the law exists. I shall advert 
to this sl ortly. 

Insofar as the encouragement of suits by injured persons is con- 
cerned, and through them to secure the ancillary enforcement of the 
antitrust laws, one function of section 4 of the Clayton Act was to 
induce private individuals, by the windfall of treble damages, to 
undertake the burden of costly and uncertain litigation. But de- 
velopments in both the procedural and substantive aspects of anti- 
trust law, since the enactment of section 4 in 1914, have brought 
virtually revolutionary changes. These developments have all been 
favorable to the plaintiff. They have greatly eased the burden which 
individuals in the past have had to bear in the course of their law- 
suits. The inducement of mandatorily trebled damages is no longer 
the necessity which it may have been in the past. 

In the first place, with the advent of the Federal Rules of Civil Pro- 
cedure in 1938, as just pointed out a few moments ago by Chairman 
Reed, these procedural advantages have been made available to the 
treble-damage plaintiff : 

1. The complaint has become a document much easier to draft and 
much less susceptible to dismissal. All that need now be set out is a 
statement of jurisdiction, a short and plain statement of the claim 
showing that the pleader is entitled to relief, and a demand for judg- 
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ment. Injurious consequences of the defendant’s acts need only be 
stated in general language as “all to the great injury and damage of 
ple aintiff. , 

The aids to discovery have been greatly enlarged and are more 
easily availed of. Depositions, interrogatories, production of docu- 
ments, requests for admissions, are available to enable the plaintiff to 
develop his case and prepare for trial. His preparation need no 
longer be completed before the lawsuit is filed. Discovery, too, may 
roam more at large. No longer may the time-honored cry of fishing 
expedition serve to preclude a party from developing his case out of 
the mouth of the defendant or from the defendant’s books and records. 

Mr. Dononver. What about the procedure of the defendant? The 
bill of complaint is filed setting forth certain allegations. Does he 
not have the right to ask for particulars ¢ 

Mr. Cuarretz. Precisely. 

Mr. Donouvr. Isn’t the plaintiff open to particulars or specifi- 
cations ? 

Mr. Cuarrerz. As a matter of fact trial procedure has been vastly 
improved. More so, I think, than people have generally recognized. 
The pretrial conference, the ability to find out what the facts were. 
You prevent the plaintiff from bluffing and you force the defendant 
to produce the facts. I think both sides benefit and the fellow who 
benefits most is the one who really has a case or really has a defense. 

3. Pretrial conferences are available to simplify the issues and to 
obtain admissions of fact and of documents which will avoid unnec- 
essary proof, expose phantom defenses, and shorten the trial. 

1. Pleadings may be amended to conform to the evidence even after 
judgment, and failure to so amend does not affect the result of the 
trial of issues tried by express or implied consent of the parties. 

Thus, if a plaintiff really considers himself aggrieved—if he has a 
bona fide case—he need no longer fear that his case will become 
enmeshed in procedural difficulties. On the contrary, he may count 
on the new procedural rules to aid him in proving his case. 

In the second place, developments in the substantive aspects of 
antitrust laws have almost uniformly favored the plaintiff. The 
growth of the concept of per se violations has outstripped in impor- 
tance to the plaintiff even the prima facie evidence provision of section 
5 of the Clayton Act. For numerous acts are now conclusively re- 
garded as violations in and of themselves and no proof of unreason- 
ableness is required. Examples of per se illegality are, as you know, 
price fixing, concerted refusal to deal with nonmembers of an associ- 
ation, the licensing of a patented device on condition that unpatented 
material be employed in conjunction with it, possibly also exclusive 
dealing when a not insubstantial amount of commerce is involved. 

In these cases you do not have to worry about bringing a lot of 
proof of background facts to show the practice is unreasonable. You 
simply prove the practice is unreasonable of itself. These things 
were not true of the Clayton Act when it was passed. 

Further, the plaintiff seldom, if any longer, has to concern himself 
with evidentiary proof of the interstate commerce involved. This 
used to be a major element in an antitrust case. With the expanded 
scope of the concept of interstate commerce, the presence of the neces- 
sary effect on commerce is no longer apt to be a contested issue. In 
the old days that used to be the main issue. Frequently, the cases 





12 DISCRETIONARY TREBLE DAMAGES IN PRIVATE ANTITRUST SUITS 





that went to the Supreme Court were specifically affecting commerce. 
Today, commerce is normally out of the case when you get to trial. 

Unquestionably, the burden of both pleading and proof has been 
greatly lightened for the treble-damage plaintiff under the antitrust 
one. The plaintiff need no longer be awed by procedural redtape 
and technicalities or frightened by the burdens of required eviden- 
tiary proof. The windfall of treble damages is, by the same token, 
no longer necessary as an inducement to the plaintiff to persuade him 
to face those burdens. 

The third objective of section 4 of the Clayton Act has been said 
to be to provide the treble-damage plaintiff with the assurance of an 
ample recovery in the instance where his actual damages might in 
part be otherwise too obscure or difficult of proof, or too speculative 
to admit of estimate by the jury. But in this field of damages the 
changes in the law have been even more dramatic in favor of the 
plaintiff. 

No longer is the objection of speculative damages an invariable 
barrier to recovery. Today if the plaintiff demonstrates some in- 
jury—I might have said “any injury”—then the case may properly 
go to the jury for an award of damages which may be based as well 
on inferential as on direct proof. Thus, a business which was never 
opened has been allowed to recover for loss of theoretical profits 
measured by the profit record of similar businesses in the neighbor- 
hood. Thus, also, one who had sold his interest in a business way may 
recover as damages for the claimed forced sale the net profits made 
by his successor. Further, when a plaintiff has shown some causal 
relation between his injury and the defendants’ acts, the jury may 
conclude as a matter of inference than the wrongful acts of the de- 
fendants have caused plaintiff his loss, unless the defendant can show 
that the loss is attributable to causes other than their wrongful acts. 
These are all decided cases I am referring to. Indeed, so lenient has 
the matter of proof of damages become, and so generous have been 
the unrestricted awards of juries, that the private treble-damage ar- 
tion has been judicially noted as susceptible to abuse as a racketeering 
practice. 

That was by Chief Judge Major in a seventh circuit case not long 
ago. 

Under the present law, not only is the jury given the widest possible 
latitude in estimating (or speculating on) what the plaintiff’s full 
amount of damages may be, but the court is required then to treble 
this amount. 

The change in the law as to damages is also comparatively recent. I 
believe it was timed with the Stirrey Parchment case. It was not 
contemplated when the treble-damages clause was enacted. The 
problem of proving the amount of your damages was an overwhelming 
one. You could not do it. The court would require you to prove just 
how much your damage was. When you are put out of business, it 
is hard to say how much you would have made if you were not put out 
of business. 

Now they allow the juries the widest possible latitude in determining 
these damages. You do not have to have the promise or assurance of 
treble damages to bring out your case. 





| 
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Mr. Dononve. Couldn’t that situation always be corrected? To 
set the court’s judgment aside on the basis that the damages were 
excessive / 

Mr. Cuarrerz. All I suggest is the plaintiff have assurance of get- 
ting the amount of his damages whether or not he can prove them 
precisely. You are right if your damages are excessive. They have 
been reduced by the court. But the point is the plaintiff has the assur- 
ance under the present decisions of the full measure of his damages. 

Mr. Dononvr. Aren’t you in favor of that? 

Mr. Cnarrerz. Yes. He did not have that many years ago and 
you do not have to have the inducement today—the promise or guar- 
anty to the plaintiff of treble damages because he is more assured of 
getting the full measure of his damages than he was with the Clayton 
Act when it was passed. 

Mr. Dononvr. As a matter of fact, as matters now stand, the jury 
may _ ing in treble damages? 

Mr. Cuarrerz. No, sir. 

The a is not to know about the trebling of the damages. 

Mr. Dononvr. You mean the court trebles the damages? 

Mr. Cuarrerz. The court trebles the damages after the jury makes 
its award. 

Mr. Dononvur. As a matter of an award? 

Mr. Crarrerz. Yes. If the damages were discretionary, Congress- 
man Willis, I would think that would be referred after the jury had 
brought in its verdict, and he would make an assessment at that time. 

Mr. Dononvr. There is nothing in that. 

Mr. Wiis. I come to that and say that there is no guidepost. 

Mr. Dononvr. There is nothing in the statement, as the Congress- 
man just pointed out, that gives any guidepost to the judge on the 
question of willfulness or nonwillfulness. = merely states the statute 
and it says, “in the discretion of the court, an additional amount.” 

Mr. Cuarretrz. I would like to come to th: at at the conclusion of my 
statement, if I may. 

It is my firm belief that no longer is it necessary to provide for the 
mandatory trebling of damages in order to serve the purposes for 
which section 4 of the Clayton Act was said to be designed. The 
objective of the deterrent nature of treble damages will remain in 
the proposed legislation; while the matters of inducement to suit and 
of provision for ample award of damages are no longer necessary, 
in view of changes in the law in this field. 

On the other hand, and to the extent the plaintiff’s disadvantages 
have been removed, the disadvantages of the defendant’s position have 
increased. The uncertainty and confusion is quite marked as to 
whether conduct is proper or would involve a violation of the law. 
Even the Supreme Court is in disagreement more than half the time. 

Just yesterday in the Times-Picayune case there was another 5 to 4 
decision by the Supreme Court in an antitrust case and all we anti- 
trust lawyers have to sit down and tell our clients what the law is 
today. That happens every time one of these important cases comes 
to the Court. It happened in Standard Stations and a short time ago 
the motion picture advertising case cast some doubt on the Standard 
Stations case. 


42908—54—_3 
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If the lawyers have the difficulty we have in trying to find out what 
the law is, how can you put the layman in the position where he has to 
conduct himself at the risk of treble damages if he does not guess what 
the Supreme Court is going to decide / 

Mr. Fine. The proposition is that the defendant has gained. All he 
is doing is making restoration. 

Mr. Cuarretz. He is gambling on whether or not the 5 to 4 decision 
is for him or against him. Yesterday, the Court said that what the 
Times-Picayune had done was lawful all the time. If the decision had 
been the other way the treble damage plaintiff would have been right. 

Mr. Fixe. But no matter how the case goes in the courts, in these 
6 to 3 decisions the defendant has gained financially whatever he has 
done. 

Mr. Cuarrerz. The problem is, Has he gained an unlawful advan- 
tage? If his conduct is lawful he has gained no advantage. If 
unlawful then the quest ion is the fivure. 

Mr. Fine. I did not want you to weep any tears for the defendant 
who was trying to do what the lawful or unlawful. You are saying, 
if the lawyer could not make up his mind—— 

Mr. Cuarretz. I do not think we are going to shed tears for anybody 
today. But you have to take into consideration the man who wants 
to comply with the law. He goes to the lawyer and says, “This is what 
I want todo.” F bogus tly, he does it in self-defense. It is not always 
the case of a great big defendant taking advantage of a little fellow. 
Sometimes it is competing with another fellow and they ask the lawyer, 
“Are you permitted to do this or that, on the last decision of the 
Supreme Court?” And he takes some business away from his com- 
petitor. A year later the Supreme Court says it was not right. Then, 
should he pay his competitor three times the price? 

Mr. Fine. That would not be willful. I am in line with Congress- 
man Donohue’s statement. Perhaps the tribunal to decide that is the 
jury. 

Mr. Cuarretz. That is the problem we are coming to. You are 
right, Congressman Fine. We do not think it a willful violation and 
he should not be penalized. 

A recent doctrine of a somewhat different nature prevents a defend- 
ant from claiming that his acts were purely defensive to meet ad- 
mittedly unlawful conduct of his competitor. Yet it is now established 
that this competitor may sue for damages—treble damages—even 
though he himself made the first illegal move and even though the 
defendant was only trying to protect himself against the plaintiff’ Ss 
illegal conduct. The de fendant is barred from est iblishing this in 
his defense. 

The passage of the Robinson-Patman Act amendments to the Clay- 
ton Act has opened up a whole new field of treble damage action. The 
Robinson-Patman Act places the burden upon the defendant of 
defending his prices if they differ among his customers. 

Mr. Keatinc. Go back to the last paragraph, the first sentence, which 
reads: 


A recent doctrine of a somewhat different nature prevents a defendant from 
claiming that -his acts were purely defensive to meet admittedly unlawful 
conduct of his competitor. 


Are you talking about the Standard Oil of Indiana case ? 
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Mr. Cuarrerz. No, sir. About the Dean Bread case. The facts 
were substantially these—— 

Mr. Keatine. Before or after the Standard Oil case / 

Mr. Cuarrerz. It has no connection. It was a Robinson-Patman 
case. It was a case where the local bread company conspired with the 
local dealers to put the out-of- town dealers out from selling bread in 
the town. It was a boycott. So, he reduced his pr ice so low to break 
down the boycott and the local er oe sued him for treble damages; 
and the fact that he did this defensively was not admitted in his favor. 

Mr. Finer. If the suggestion of Mr. Donohue is followed, if the 
issue is left to the jury, wouldn’t you be able to prove in the case 
that there was no willfulness / 

Mr. Cuarrerz. I would think in that case that the judge would not 
assess treble damages if this new bill became law. 

Mr. Fine. How would he know if you could not tell him? 

Mr. Cuarretz. The facts would have to come out. They would 
necessarily have to come out when the plaintiff was proving his case. 
He would do that in his defense and claim he was not guilty of operat 
ing illegally. I think if the defendant was properly represented he 
would see that the judge knew. 

Mr. Finr. One way or the other? 

Mr. Cuarrerz. Yes. 

I shall not take time now to elaborate on the difficulties of the 
defense to a claim of price discrimination, particularly the defense 
of cost justification. 

I am sure that the members of the committee are fully aware of 
the vagueness of the Robinson-Patman Act; courts have stated 
vague and general is its wording that no one can know what does or 
does not amount to a violation in every instance. Not only cannot that 
act be translated with assurance into any detailed set of guiding yard- 
sticks, but, as well, its policy cannot be entirely reconciled with the 
policy of the Sherman and Clayton Acts. Yet here again the defend- 
ant must correctly guess as to the legality of his action under peril 
of treble damages. ‘Under the present law, if he guesses wrong, if his 
price differences are illegal, then it has been said that the plaintiff 
need prove nothing more to establish his right to recover three times 
the discriminatory difference. 

With respect to the antitrust laws generally, three broad considera- 
tions should be noted, all of which I am also sure are already in your 
minds. 

First, the antitrust laws are necessarily general in their terms. No 
one has been in greater disagreement than I, myself, with the sugges- 
tions that have been made from time to time that the laws should be 
made more specific. ‘This is due to the complex nature of our economy 
and the fact that methods of restraining competition are limited only 
by the imagination and ingenuity, sometimes even unwitting, of com- 
petitors engaged in the struggle for advantage or mere survival. 

Second, the laws are given new and different interpretations from 
time to time. ‘There is no assurance that what is approved today— 
or, at least, not condemned—may not become illegal in the future. 
One’s course of action may for a long time have been condoned— 
perhaps in part judicially endorsed—and yet with a change in time 
and mood, the same course of action may suddenly be successfully 
challenged. 
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Third, willfulness or bad intent are not a necessary ingredient of an 
antitrust violation. Violation is ordinarily an economic offense, the 
seriousness of which is not related to the moral turpitude of the 
offender 

The three considerations just enumerated, the vagueness and gener- 
ality of the law, the frequent changes in interpretation of the law, and 
the fact that a conviction may be had despite the good intentions of 
the defendant, by themselves seem to me to put in question the sound- 
ness of a mandatory penalty of treble damages. 

I should like, but only briefly, to note other Federal treble damage 
statutes. I do not think the other statutes are particularly important 
because each statute is addressed to a separate situation. I think you 
have to consider the merits of a treble damage statute in light of ‘the 
circumstances it is to deal with. It seems to me that each such statute 
must be considered separately on its own merits. I can understand 
mandatory treble damages being applied in the case of a fraud statute. 
where willfulness and specific intent to defraud must be proved. I 
think there are mandatory treble damages in a statute with regard 
to frauds committed against the United States. It is interesting 
to note that the mandatory treble damage provision at first enacted 
in regard to price controls was later amended to provide for trial 
court discretion. 

By way of summary, the wide range of causes of action which are 
possible under the various antitrust laws, extending from vicious 
conspiracies to kill off competitors to individual practices such as 
conscious parallelism, exclusive dealing, and price discrimination, 
makes arbitrary any uniform requirement of treble damages in all 
cases. The absence of any requirement of willfulness or any bad 
motives whatsoever; the vagueness of the laws and the difficulty of 
ascertaining in a particular case just what is permitted and what is 
forbidden; the fact that the judges frequently differ and cases are 
often decided by a single vote on the Supreme Court, the further fact 
that the law is in a constant state of development, and that what ap- 
pears to be lawful today may become unlawful tomorrow—all these 
considerations weigh heavily on the side of leaving to the discretion 
of the court whether the particular violation proved warrants the 
imposition of penalty dam: ree 

On the other hand, the comparative ease with which all suits can 
be instituted under the current rules; the new discovery and other aids 
that have been made available to the plaintiff to enable him to prove 
his case; the wide scope allowed to the jury in speculating as to the 
cause of the injury and the amount of damages; the authority of the 
court to assess attorneys’ fees and costs; plus, of course, the authority 
of the court to assess treble damages when the cireumtances warrant- 
all these things, it seems to me, satisfy the requirement that an in- 
jured plaintiff may be afforded adequate incentive to vindicate his 
rights in private litigation. 

Under the present law a judge is compelled to award treble damages 
even though he may consider this to be harsh and unjust in the par- 
ticular case. He is prevented from distinguishing between the will- 
ful violator and the innocent victim of a new interpretation. A Fed- 
eral judge ought not to be thus restricted. 
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The last paragraph of my prepared statement covers section 7 and 
has been covered by Congressman Reed, and I do not feel the need 
to say more about it than just to read it. 

Before concluding, I should like to mention the question whether 
the bill under consideration adequately takes care of section 7 of the 
Sherman Act, which provides for treble damages in Sherman Act 
cases. I assume Chairman Reed considers that the present bill auto- 
matically amends section 7, since that section was repeated by section 
4 of the Clayton Act. I would recommend, however, out of an abund- 
ance of caution, that the present bill be made to refer specifically to 
section 7 of the Sherman Act as well as section 4 of the Clayton Act. 

Mr. Wits. I would like to ask counsel to furnish the committee 
with the language in some of these statutes bearing in mind the sug- 
gestion tentatively put forward by the gentleman from Massachusetts 
of trying to spell out some yardstick in the bill itself. It would be 
helpful to us if we knew about some of these other statutes—whether 
they use the term “willful” or what the term is and what kind of stand- 
ardissetup. Ithink we might like to explore amendments to this bill 
along these lines. 

And then I want to ask you this, Mr. Chaffetz, in order to be sure 
about your background, I understand you are testifying individually 
and as a member of the firm and not representing in any way the 
American Bar Association ? 

Mr. Cuarretz. Let me say, I am here as a representative of the 
American Bar Association and not of my firm. I was invited to tes- 
tify as chairman of the Clayton Act commitee of the American Bar 
Association and I testified in that capacity. 

However, because the invitation came to me a few days ago, I did 
not have the opportunity of clearing with my committee or with the 
council of the antitrust section which determines policy of the anti- 
trust section. If time permits I would like to do that. 

Mr. Keatinc. We would welcome some formal views of the com- 
mittee but it is always important in appearing before congressional 
committees to know whether the witness speaks for himself or a 
group. As I understand, under the authority you have today, you 
are speaking for yourself. 

Mr. Cuarrerz. For myself, Mr. Chairman; yes. 

Mr. Keatina. Let me ask you this question: How many cases for 
the plaintiff have you handled in your work in the antitrust field 
in connection with these treble damage suits ? 

Mr. Cuarrerz. Let me say this. I have not personally tried any 
plaintiffs’ cases and probably have been involved in more defendants’ 
cases. However, I have probably advised in many more plaintiffs’ 
situations by far than I have in defendant situations and I know that 
goes for my partner, Mr. Butler. 

I have been consulted by plaintiff’s counsel in plaintiff’s cases and 

I quite honestly would consider myself just as fully familiar with 
the problems of the plaintiff. 
I might say this: That in the greatest number of plaintiff situations 
in which I have been consulted, and I think this has a great bearing on 
this situation, they have been people reading about the big damages 
in the paper and they read the paper and want to know if they can 
get some of these damages, too. 
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I have been impressed with the fact that there is a lure there and 
they are people who have not done as well competitionwise and they 
go to a lawyer thinking they may get treble damages and I think 
lawyers in this field run into that frequently. 

Mr. om rinG. I did not mean cases that you had actually tried in 
court, but how many cases you had been involved in either as counsel 
or attorney of record for the plaintiff. 

Mr. CuarFetz. As attorney of record, probably none. 

Mr. Keating. Have you been engaged in a number as attorney of 
record for the defendant ‘ 

Mr. Cuarrerz. Either personally or for my firm. 

Mr. Keating. Are you engaged in any now / 

Mr. Cuarretz. None whatsoever that will be affected by this tes 
timony today. In none of the = picture cases. We have some 

treble damage suits in the office but I am sure they would not be in- 
fluenced materially by this. 

Mr. Kearine. Do you have some motion-picture cases ? 

Mr. Cuarrerz. They are the most voluminous treble damage suits 
and I think you might assume I might be interested in them. 

Mr. Kratrne. I am not assuming anything. I have no knowledge 
on the subject, and | do not want in any way to have my questions 
interpreted as critical of you. It would be perfectly proper to appear 
here even if you had cases in your office aa re this particular question 
was involved. But the committee ought to know. 

Mr. Cuarrerz. I can think of no case pending in our office that 
would materially affected by this issue. 

Mr. Kratine. Where the question is whether you are defending 
a suit to recover. 

Mr. Cuarrerz. We may have some treble damage suits that we are 
defending but we are pretty confident that the plaintiff does not have 
a case onthe merits. They are small cases. I think they are the kind 
of cases where a lawyer hasatheory. I have a man with a very small 
business. He brings a law suit claiming a half a million damages and 
he has some theory under the Robinson-Patman Act and he thinks he 
is entitled to something for discrimination. 

Mr. Kratinc. And you are not appearing here on behalf of any 
client involved in any of those matters ? 

Mr. Cuarrerz. You have my positive assurance that I am not. 

Mr. Keating. Again I repeat, it would be perfectly proper for you 
to do so, but I think the committee should know. 

Mr. Cuarrerz. If I were I should have told you what my interests 
were. 

Mr. Kearrne. You may proceed. 

Mr. Cuarrerz. I was just going to deal—but I do not wish to take 
any more time than I have—with the suggestion of Congressmen 
Willis and Donohue about defining the circumstances when the dam- 
ages should be trebled. 

I think first that the legislative history of this bill will necessarily 
become part of the legislation and will be a pretty definite guide to the 
court. The things being said here, the statements made by the spon- 
sors of the bill, the comments of the committee—I think that will be 
a pretty good guide as to when the damages are supposed to treble 
and when not. 
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On the other side, when you start defining, you are almost bound 
to limit one way or the other. Iam not sure whether the word “will- 
ful” is the proper word to cover all situations. It would cover the 
extreme case of conspiracy on the part of 2 or 3 large corporations 
to put a small competitor out of business. The court would know that 
was a case where treble damages should be applied. 

But what do you do with a case where you have a 5 to 4 decision of 
the Supreme Court which changes the law on the eve of the trial. At 
that time what the defendant was doing was all right. The defendant 
might have been willful. He intended to do it and did it with his 
eyes open. In one sense it was willful. But the question was, did 
he have reason to know that what he was doing was unlawful ? 

Mr. Keating. Do you think “unlawful” is too strong a word 4 

Mr. Cuarrrrz. I do not think it is comprehensive enough. I do 
not feel too strong on either side. You could work out some language 
which describes the circumstances under which the court should assess 
treble damages. 

Mr. Keatinc. What about the jury ? 

Mr. Cuarrerz. I would never leave it to the jury. For one thing 
the plaintiffs would not like that because they would never know 
whether it was taken into account or not. 

Mr. Krarinc. We are going to hear later from some of those who 
represent plaintiffs and so on and we will get their views at that time. 
But how would you feel ¢ 

Mr. Cuarrerz. If I represented the plaintiff I would be a little 
fearful of the jury that they would ignore the double or treble and 
they would find just what I was entitled to and I would never know 
whether that was penalty damages or not. I think you should instruct 
the jury only as to the damages and then have the penalty applied by 
the court. 

Mr. Kearine. If left to the jury and if the word “willful” is the 
criterion I assume the charge of the court would be, We will first assess 
the actual damages, and if you find the acts of the defendant were will- 
fully done you may or shall award punitive damages of twice that 
amount, or you may award punitive damages up to twice that amount. 

I have no well-considered views on this. I am entirely openminded. 
I think the jury might be able to determine whether the actions were 
willful. 

Mr. Cuarretz. I am not so sure about that, Congressman Keating. 
How would the judge instruct the jury on this very hypothetical case 
I mentioned where the law was just changed a few weeks ago— 
just before trial? Would the judge tell the jury that these decisions 
were the law——— 

The only way the jury could decide in these particular circum- 
stances would be if they knew whether the law had been changed and 
whether that was an excuse to the defendant for not knowing what 
the law was. 

Mr. Keatrne. I assume it would be open to the defendant to show 
on the issue of willfulness that he had been advised by his lawyer that 
it was a proper action. 

Mr. Cuarrerz. That is the kind of issue I would rather see decided 
by a judge. I think you find in experience with juries that, assuming 
you instruct the jury to assess penalty damages if they find it was 
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willfully done, you will find some jurors will determine what they 
think he should pay and they will think, if double damages are to be 
awarded, they will split the amount in half. 

Mr. Kearina. In a recent case in the District the jury was advised 
on punitive damages and they awarded $50,000 on one count and 
something onthe other. I havea very great confidence in juries, prob- 
ably more than other people have. How do you feel about the ques- 
tion of whether there should be some standard set up ¢ 

Mr. Cuarretz. Mr. Butler says he has a suggestion to make on that 
score. 

Mr. Burier. Mr. Chairman, I do not know whether it is necessary 
to attempt to set up a standard in the statute. I think you are apt to 
thwart yourself by not providing for some contingency at the time 
you draft the language. I would like to call attention to the patent 
statute where the provision is as follows: 

Sec. 67. Infringement of patent; damages for. * * * the court may award 
any sum above the amount found by the verdict as the actual damages sustained, 
according to the circumstances of the case, not exceeding three times the amount 
of such verdict. 

Mr. Fine. That applies when the jury has made a verdict. 

Mr. Burier. On actual damages. 

Mr. Fixe. Yes. But also of willful infringement. 

Mr. Burter. No. 

Mr. Frye. The jury does not have to assess these additional dam- 
ages. The jury may have to determine only the question of willful- 
ness and the judge will decide the penalty. 

Mr. Burier. As I understand, it is the judge who determines 
whether and to what extent the actual damages, according to the 
circumstances of the case, should be increased. 

I could see, if I might add one further word, that you might also 
have degrees of willfulness which a judge who tries cases like this 
or other comparable actions would be in a better position to judge 
than the jury would. 

Mr. Keatinc. Let us assume for the moment that it should be de- 
termined by the court. Should we not set up some standards for the 
court ¢ 

Mr. Butter. I do not think you need to. I think that the legislative 
history which is being built up in connection with this bill will fur- 
nish sufficient support for the judge. 

Mr. Cuarretz. You are going to have such a wide variety of pos- 
sible circumstances that I would hate to have to draft the language 
that describes when the judge would provide for double damages and 
when other damages. The principle is there. 

Mr. Keatine. On the other hand, we do not want to leave the lan- 
guage open so that certain judges, well known for granting additional 
damages as compared with others who would deny them would be 
sought out by plaintiffs jumping all over the country to bring suits 
before those judges who would give the largest amounts of damages. 
There is bound to be a certain amount of difference between judges 
even though we lay down standards. But I am afraid if we do not out- 
line any standards at all there might be danger of these plaintiffs 
shopping around for the judge who would award the larger amount. 
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Mr. Cuarretz. Then you provide for more litigation, and the 
court of appeals has to decide whether the judge in assessing the 
larger damages was right; where if it is discretionary you have no 
ground for appeal unless there is an abuse of discretion. No matter 
how you tie the hands of the judge it is pretty much going to require 
discretion when you get there. 

Mr. Keatine. I agree, but under this you have absolutely nothing 
for him to go on. So far as the language of this is concerned, 1 
could be he did not like the color of the fellow’s hair, so far as any- 
thing in the bill is concerned. 

Mr. Cuarretz. When you look at the legislative history it means 
the kind of thing we are talking about. We are at the beginning of 
that process now but I am sure it will show, if the bill was enacted, that 
if the fellow was a vicious violator it is close to the line whether he 
should have known but there was some moderating circumstance and 
the judge enters double damages. 

Mr. Keatine. We will include something along that line in the 
report. 

Mr. Cuarretz. Yes. 

Mr. Crumpacker. In the course of your experience in this field have 
you ever encountered any cases where any recovery by the plaintiff 
at all was defeated by this treble-damage provision? For example, 
of an excess of caution shown by the presiding judge in setting aside 
the verdict ? 

Mr. Cuarrerz. I can think of nothing of that kind, but I have 
something else along that line. That is when a fellow faces the pos- 
sibility of treble damages he may decide to consent to a consent decree 
even if he may think he is innocent. He knows if he tries the case 
and wins he is through; but if he tries the case and loses then the 
judgment against him is a judgment prima facie in a private suit. 

Mr. Crumpacker. I was thinking of another aspect of it, the pos- 
sibility of a plaintiff who might have had a legitimate case but there 
were extenuating circumstances on behalf of the defendant, just 
because of which someone along the ling felt treble damages were 
not justified. 

Mr. Cuarretz. The trend has been the other way. In verdicts for 
the plaintiffs I cannot think, offhand, of any extreme case where the 
plaintiff should have won and where it was tried and lost for any such 
reason as you suggest. 

Mr. Crumpacker. Well, getting into this proposition of a finding 
of willfulness: That could be put as a question of fact to the jury 
separate from the question of actual damages without telling the jury 
that it involved a question of double damages or treble damages. 
They could find the damages as a point of fact and willfulness as 
another point of fact. 

Mr. Burier. It could be. I would like to have this put out on the 
table for consideration. It has been said that every man must be 
understood to know the necessary consequence of his act. But sup- 
pose you intend to work in conformity with the law, have you done 
something willful merely because you intend to do that which is 
innocent ? 

Mr. Crumpacker. This question of willfulness appears at many 
points in the law and there is a substantial body of case law, perhaps 
not in this particular field but there is in other fields. 
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Mr. Cuarretz. I think there is an answer to the comparison the 
chairman has made with the libel case tried recently in the District— 
compensatory and punitive damages in the libel case. I think that is 
a jury issue. I think the jury can judge from all the circumstances 
whether compensatory damages are necessary or proper. 

The trouble with the antitrust law question of willfulness is tied 
up with a lot more than simply the intent of the defendant to do a 
vicious act. It is tied up with the interpretations of the law, the 
vagueness of the law, the question whether a fellow could reasonably 
have known this was the law and it strikes me that is a different type 
of conception to put across to a jury and you have to instruct the jury 
that the defendant should reasonably have known what the law was. 
That is the type of thing a judge is capable of doing. He will say, 
“IT myself did not realize that was the law until a recent decision of 
the Supreme Court.” 

Mr. Crumpacker. If there were such a provision in the statute 
perhaps a number of things would become admissible in evidence that 
are not admissible at the present time. You might have to introduce 
a lot of evidence on the defendant’s knowledge of the state of the law, 
evidence that is not admissible at the present time. 

Mr. Cuarretz. It would be a very difficult thing to do. I would 
hate to take the witness stand and testify that such and such was the 
law but I would not mind arguing that to the judge and calling the 
attention of the judge to what I did know and what it would be reason- 
able to know. It is peculiarly within the competency of the court. 

Mr. Keatrne. I ask counsel if the committee has requested the At- 
torney General for his views on H. R. 4597. 

Mr. Mecarrney. Yes, Mr. Keating, it has. The Attorney General’s 
office was advised of this scheduled hearing and a few days ago they 
stated they would do their best to have their report available for this 
hearing, but apparently they were unable to do so. 

Mr. Wiuuts. The bill as drafted is an amendment to section 4 of the 
act. As I understand section 4, it deals with the broad damage feature 
of all antitrust law. 

Mr. Cuarrerz. That is right. It covers antitrust law. 

Mr. Wituis. So the new philosophy of this bill would apply to civil 
recoveries and actions under the Robinson-Patman law, the basic 
Sherman antitrust law, the Clayton Act and others ? 

Mr. Cuarretz. There are some other incidental laws. It would not 
apply to the Federal Trade Commission Act. That is not defined as 
an antitrust law. 

Mr. Wits. As I understand, you have appeared in many cases on 
the side of the defendant. Did you lose all your cases 4 

Mr. Cuarretz. I would imagine we settled most of them. 

Mr. Wi.uis. Your testimony certainly strikes me as an invitation to 
lawyers to go into this line of business. That is, for the plaintiff. 

Mr. Cuarrerz. We get the business. Every time a plaintiff brings 
a suit you have to defend it. 

Mr. Keatrne. You will appreciate how difficult it is to defend these 
cases. I hope you get back all you are entitled to. 

Mr. Cnarrerz. This is serious. 

Mr. Wixuis. I mean it seriously. I do not think the result of the 
trial of cases of this sort always goes the way your statement goes. I 
am not criticizing you. It is not that open and shut. Certainly, 
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though generally the basic laws have wide-open expanses of warning 
to the defendants as to what is lawful, under the Robinson-Patman 
Act there are any number of things that pretty well tell a man what is 
right and what is wrong. In the first place, to prove a case it must 
involve a whole line of commerce. That is not an open-and-shut case. 
It is difficult for the plaintiff to prove. 

Mr. Cuarrerz. I] know of no recent Robinson-Patman Act case 
where the question of commerce was in issue except in cases where the 
defendant—they held everything is commerce. 

Mr. Wits. It must be a threat to a line of commerce under the 
Robinson-Patman Act; that is, a particular line of commerce is 
threatened. 

Mr. Cuarretz. I beg to differ. I do not think that is so. Com- 
merce almost is not a problem under the Robinson-Patman Act unless 
one retailer sues another retailer in a community. But in the Stand- 
ard Oil case in the Supreme Court I think that is the last time the 
Supreme Court ruled that any local practice of a large company is 
commerce. It said the company is large and thes are engaged all 
over and, therefore, it is commerce. 

Mr. Wiis. I have the same thought that Congressman Crum- 
packer had. I was going to ask you the same question in a different 
way, Whether or not, the law being what it is, it might sometimes work 
to the disadvantage of the plaintiff. The jury would be instructed 
somewhere down the line as to the threat of treble damages. 

Mr. Cuarrerz. No, sir. 

Mr. Wits. No. I beg your pardon. The plaintiff’s lawyers and 
defendent’s lawyers know that a heavy eiamiauiad of civil damage 
is in the case. 

Mr. Cuarretz. Newspapers know about it. Juries sometimes know 
about it. I will agree on that. 

Mr. Wiis. If you do not put in a criteria for the judge along the 
lines Mr. Donohue mentioned, would not the judge be in the position 
of having left the negative of willfulness to the jury ? 

Mr. Cuarrerz. You have that problem today and many plaintiffs 
today are unhappy under it. They assume the jury knows the dam- 
ages would be trebled and they get a smaller award, but the courts 
do their best to avoid it. But if you have one juror who is smart he 
knows the damages will be trebled and he will say, You have to kee ‘p 
it down to this amount for it will be trebled. With a discretionary 
damage provision the jury could not be sure. They must award the 
fellow what they think he is entitled to get. 

Mr. Wuuis. If you have 2 elements of damages, 1 involving will- 
fulness, wouldn’t it be appropriate for the purpose of the jury for the 
judge to tell them, “This is none of your business.” Willful means 
just that. The definition of w illfulness would be for the jury anyway. 
I say that because the only answer to Congressman Crumpacker is that 
you do not want to leave it with the jury. 

Mr. Cuarrerz. I think the judge would instruct the jury what the 
law is, what the scope of the evidence is; and then he would say, “If 
you find the defendant did so and so as charged then you should 
find he violated the law and you shall consider these additional facts: 
what the amount of damages were that were suffered by the plaintiff.” 
And he probably would say to them—and he does now as a matter of 
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fact, “You do not have to find any bad motives”; “you do not have to 
find willfulness.” All that is necessary to find! is that the defendant 
did these acts. 

Mr. Wits. That is part of the normal charge? 

Mr. Cuarretrz. Yes. The defendant likes to get his good motives 
and tries to get the jury to let him off because his motives were good 
but the judge says motives are not in question. I think you would 
confuse that with the question of willfulness. 

Mr. Dononvr. Are you familiar with the circumstances which led 
to the passage of section 4? 

Mr. Cuarretrz. We did look into the legislative history and we 
found little in the legislative history that spells out what the urge was. 
The first treble-damage provision was in section 7 of the Sherman Act. 
There is very little in the legislative history of that. 

Mr. Dononvr. But what you found out indicated what ? 

Mr. Cuarretz. What I said in my statement, that the purpose was 
to provide a deterrent to the policy of antitrust law and an ancillary 
type of enforcement. 

Mr. Dononve. So that antitrust laws would be enforced. Do you 
fee] that a corporation that deliberately violates the Robinson-Patman 
Act or the Clayton Act should have treble damages assessed against 
them ? 

Mr. Cuarretz. Yes. 

Mr. Dononve. And what objection would you have to the judge sub- 
mitting that question to the jury along with other questions of fact? 

Mr. Cuarrerz. I have no serious objection to it. It is purely a pro- 
cedural one. I am trying to think how best to handle that problem 
and if the members of this committee think that willfulness should be 
left to the jury I should not object. It is the kind of issue I would 
leave to the judge. 

Mr. Dononve. In fraud cases don’t you find such an issue submitted 
to the jury—that the act must have been accompanied by intent. 

Mr. Cuarrerz. What I am trying to suggest is there are different 
kinds of willfulness and different kinds of good and bad motives. To 
follow the Sherman Act your motives did not have to be bad, nor need 
there be willfulness. In the Sherman Act if you did the acts which 
violated the law you are guilty, no matter how good your intentions 
are and the jury would be so instructed. 

But if you find there is willfulness then you may increase the dam- 
ages. I think a jury going into an antitrust case has a lot to keep in 
mind. It is very complic ated—more so than a libel case or the usual 
criminal case. 

Mr. Keatinc. We are very grateful to you, Mr. Chaffetz, and we 
thank you for your helpful testimony. 





STATEMENT OF JERROLD G. VAN CISE, CHAIRMAN, COMMITTEE 
ON THE CLAYTON ACT, NEW YORK STATE BAR ASSOCIATION 


Mr. Van Cise. Mr. Chairman and members of the committee, I am 
appearing here as chairman of the committee on the Clayton Act of 
the New Y ork State Bar Association. 

The committee on the Clayton Act of the section on antitrust law of 
the New York State Bar Association has reviewed the Reed bill (H. R. 
4597), in response to an invitation of the Committee on the Judiciary 
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of the House of Representatives directed to Mr. Charles Wesley Dunn, 
chairman of the section, and hereby respectfully submits its observa- 
tions on this bill: 

These are not solely my own views. 

First, the committee unanimously endorses the objectives of the 
Reed bill. 

This bill recognizes that our antitrust laws are and of necessity must 
remain, general in terms and flexible in application if they are etfec- 
tively to regulate the complex competitive situations and re slat ionships 
of our economy. Their meaning in specific situations accordingly is 
seldom clear until the courts have spoken, and even then their applica- 
tion sometimes remains in doubt. See, for example, the Ruberoid case 
(343 U.S. 470). 

This bill further recognizes that, by reason of this vague phrase- 
ology of our antitrust laws, an action seeking damages for violation 
of these laws is not necessarily brought against a hardened, willful 

violator for whom one should have no sympathy. This defendant 
ae may be, as Congress well knows, as the result of one of its cur- 
rent investigations, merely a local baseball club operating in reliance 
upon and in conformity to an express ruling of the Supreme Court, and 
yet still be liable toa suit for damages. See, for example, the Gardella 
case (172 F. 2d 402). 

Mr. Keatine. That investigation is not going on in this committee 
at the present time. 

Mr. Van Cise. In the Senate. 

Mr. Keatina. Yes. 

Mr. Van Cisse. I referred to Congress which I assume embraces 
both bodies. 

This bill therefore provides that, in an action seeking damages for 
violation of our antitrust laws, the courts must award at least single 
compensatory damages where an antitrust violation by the defendant 
has been found to have injured the plaintiff. The bill, however, 
empowers the court, in such an action, to take into consideration all 
of the circumstances including the willful or nonwillful nature of 
defendant’s violation in determining whether or not to double 
treble the compensatory award to the plaintiff. Similiar discre- 
tionary power in doubling or trebling damages, of course, is fre- 
quently granted by statute in other fields of the law. 

If I may interject a statement, the statute on page 2 of the report 
leaves the matter of treble damages as a matter of discretion for the 
trial judge and others specifically spell out the question on willfulness. 

I might add it is my understanding that the cases interpreting the 
discretionary statutes arrive at the same result, namely, if it is willful 
they are trebling. If it is not willful the court does not. I might 
also add that I have the basic decisions that doubling or trebling is 
a penal act whatever you call it. Can you do better than leave to the 
discretion of the court which has the judicial te — rament any assess- 
ing of fines by way of doubling or trebling; or do you address the 
jury on that subject as a matter of punishment ? 

My own personal opinion is that a jury is very good in finding facts 
but on judging whether a man ought or ought not to be punished, I 
would leave it to the court, though I admit ‘both make mistakes. 

Mr. Wi111s. Supposing we leave the finding of fact to the jury as 
to whether it is willful and then leave to the discretion of the court 








296 DISCRETIONARY TREBLE DAMAGES IN PRIVATE ANTITRUST SUITS 
the award of additional damages, not to exceed treble damages in all. 

Mr. Van Cise. I think that is an excellent suggestion, sir. I am 
worried about the jury that becomes emotional having the issue 
whether to double or treble. I think the judge is more likely to be 
fair because of judicial temperament. 

Mr. Dononve. Would you be willing to have the jury assess the 
damages and then have the situation changed in the event the court 
thought the damages were inadequate or excessive, such as they do 
now ¢ 

Mr. Van Cise. I agree that the jury and the jury alone should deter- 
mine the amount of damages. If you gentlemen wish to also author- 
ize the judge to determine whether or not there has been a willful 
violation I think that would be proper. The question whether or 
not, in view of these facts, the defendant should be punished by 
doubling or trebling in my own humble opinion, I think, a judge 
would be better suited. 

Mr. DONOHUE. Wouldn’t you have this in a case where you have 
effective damages? 

Mr. Van Cise. I believe there are opinions—I have only researched 
Federal law and I would add that the question of double and treble 
damages in this economic field is such a mixed question of emotions 
that I think a judge is better able to settle the question of mixed facts 
and come out with a fair decision on whether a penal result is proper. 

Mr. Dononvr. We have one in Massachusetts in the case of death 
by accidents where the jury shall assess damages based on the degree 
of culpability, not in excess of a certain amount. Why could we not 
draw a bill which would say that the jury shall assess damages in 
these cases based upon the degree of willfulness or culpability but not 
in excess of a certain amount. 

Mr. Van Ciszr. Mr. Donohue, that could be done and it would be 
fair and preferable to what we have now. As to whether it is as prefer- 
able a solution as giving it to the discretion of the court 1s a matter 
on which I would tend to prefer the court. That is merely a personal 
opinion. 

This bill, if enacted, in the opinion of the committee, should prove 
beneficial both to plaintiffs and to defendants in actions brought for 
damages under the antitrust laws. On the one hand, plaintiffs should 
benefit in that juries and courts should be more willing to award 
compensatory damages in such actions where they are not required to 
treble those damages. For much of the difficulties experienced over 
the years by plaintiffs in these actions is believed to stem from a 
reluctance of juror and judge to make punitive trebled awards in 
doubtful cases. On the other hand, defendants also should benefit. 
because while they would still be liable for compensatory damages, 
they would at le: ast be able to have their day in court on whether 
actual damages should be trebled into unearned million- ages ar wind- 
falls. See, for ex ample, the Azefer-Stewart case (340 U.S. 211). 

In short, as succinctly stated by the author of the Reed bill, in his 
address delivered on February 19 of this year to the section on antitrust 
law of the New York State Bar Association— 


* * * Tf the court had discretion in the case of an unintentional violation to 
allow only the recovery of actual damages, both of the harsh alternatives— 
either no recovery at all, or else a treble damage recovery—could be avoided in 
such cases. 
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Second, the committee wishes to point out, however, that two minor 
problems of draftsmanship are raised by this bill which possibly 
merit further consideration. 

The first problem relates to what laws are to be amended by this 
bill. In its present form it purports solely to amend section 4 of the 
Clayton Act. Possibly out of an excess of caution, should not the 

bill also specifically amend the comparable provisions of section 7 of 
the Sherman Act, section 77 of the Wilson Tariff Act of 1894, and 
perhaps even section 801 of the Revenue Act of 1916. 

The second problem relates to what litigation is to be affected by 
this bill. As it is presently drafted it may or may not apply to pend- 
ing cases. Our committee does not take any position on the policy 
issue thus raised, but merely suggests that the bill might clearly state 
whether or not it is intended so to apply. 

Mr. Donorvr. What is the jurisprudence?) What do they do now 
in respect of the acts you mentioned. 

Mr. Van Cise. There is an automatic treble-damage provision. It is 
comparable in spirit and almost in language with section 4 of the 
Clayton Act. 

This is our report, Mr. Chairman, and we have the names of the com- 
mittee members appended. 

The other members are: Frederick F. Greenman, Mitchell Klupt, 
George S. Leisure, Parker McCollester, Edward C. McLean, Gilbert 
H. Montague, Blackwell Smith, J. Alvin Van Bergh and Taggart 
Whipple; and Charles Wesley Dunn, chairman of the antitrust section. 

And now for one personal note, if I may, which is called for by some 
remarks which you gentlemen have addressed to preceding speakers. 
I have had the privilege of representing both plaintiffs and defend- 
ants in treble-damage actions de ee on the merits of the case. I 
believe our firm has approached the biggest treble-damage action on 
record in the antitrust law—/erqguson v. Ford. 

Mr. Keating. Against the Ford Co. ? 

Mr. Vaw Cisr. Yes. It is my personal experience that one of the 
greatest handicaps, if not the greatest, of a plaintiff in a treble-damage 
action is the treble-damage aspect of that litigation. If a plaintiff 
goes into court and merely asks for compensatory damages in the eyes 
of the court and the jury, if he has any sort of a case at all, he is 
merely asking to be made whole. But if he goes into court as he 
dloes today and asks for treble damages, he is asking to profit by 
litigation and not merely to be made whole. 

I feel strongly that this is very prejudicial to him in the presenta- 
tion of his case in obtaining an award. Now it is not surprising that 
treble-damage actions are sometimes characterized rather unfairly as a 
racket because of the profiteering aspect of it. 

[ am sure you are sincerely interested in helping the plaintiffs 
as well as the defendants and if you find from hearing the various 
witnesses that one of the greatest handicaps to an injured victim of 
trade restraint is the stigma of profiteering or, as it is sometimes 

called, racketeering, I think you would do him a great service if you 
mada it possible to him to use either simple damages and only treble 
them in a case of willful violation. 

Mr. Wiis. Mr. Crumpacker and I propounded questions along 
that line but the witness on the stand did not conceive what. I conceived 
to be the practical aspect of your testimony. I agree with you. 
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Mr. Van Csr. I feel very strongly about it, sir. 

Mr. Crumpacker. In that connection would you perhaps give the 
plaintiff the alternative of asking or not asking for treble dam: ages ? 

Mr. Van Cise. If you did that I think you put rather a hard decision 
both to plaintiff and to his counsel. I believe it should be settled one 


way or the other in legislation. 
Mr. Wiiu1s. You said you have represented both plaintiffs and de- 


fendants in these cases. 

Mr. Van Cise. Right, s 

Mr. Writs. a should go one step further. Are you appearing 
here as a lawyer or as a representative of a law association ? 

Mr. Van CIse.- hia representative of the New York State Bar As- 
sociation, the Clayton Act committee, and the statement which I read 
before I concluded with personal remarks was the unanimous state- 
ment of the members of my committee. 

Mr. Kratine. Thank you very much. You have been very helpful. 

We will file at this point in the record a letter to Chairman 
Chauncey W. Reed, from Edward R. Johnston, of Chicago, dated May 
19, 1953, and the written statement enclosed therein. 

(The matter referred to is as follows:) 


AMERICAN BAR ASSOCIATION, 
SECTION OF ANTITRUST LAW, 
May 19, 1958. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives Building, 
Washington, D. C. 

DEAR CONGRESSMAN : Replying to your letter of May 14, I very much regret my 
inability to be present on Tuesday, May 26, 1953, at the hearing on your bill, 
H. R. 4597. As you know, I am now and for a long time have been very much 
in favor of the amendment which you propose. Unfortunately, the trial of an 
important case starting day after tomorow will occupy my entire attention all of 
next week. 

I have asked Mr. Hammond E. Chaffetz, who is head of the Washington office 
of Kirkland, Fleming, Green, Martin & Ellis, to testify. Mr. Chaffetz, as you may 
know, is chairman of the committee on the Clayton Act, of the section of antitrust 
law, of the American Bar Association. He is well qualified by training and 
experience, having been one of the active trial lawyers for the Government in 
the Antitrust Division for a number of years, and one of the important partners 
in the Kirkland firm for a number of years. While, of course, no member of a 
bar association committee or section can attempt to express the opinion of the 
association without prior direct authority from the house of delegates or the 
board of managers, I feel that Mr. Chaffetz’ personal opinion should carry con- 
siderable weight. I shall appreciate it if you will send him an invitation, ad- 
dressed to his Washington office, to attend the hearing on the 26th. 

In accordance with your request, I am enclosing a brief statement in support 
of H. R. 4597, which I should like to file with the subcommittee. 

Sincerely yours, 
Epwarp R, JOHNSTON. 


STATEMENT SUBMITTED BY Epwarp R. JOHNSTON RE H. R. 4597 


I favor the adoption of the proposed amendment of section 4 of the Clayton 
Act for the following reasons: 

First, the compulsory tripling of the actual damages sustained as the result of 
the claims violations of the antitrust laws has worked great injustice to 
defendants in many cases. The very liberal rules approved by the Supreme 
Court of the United States for the establishment of the amount of plaintiffs’ 
damages in these cases (see Eastman Kodak Co. v. Southern Photo Co., 273 U.S 
359 ; Story Parchment Co. v. Paterson Parchment Co., 282 U. 8S. 555; Bigelow et al 

R. K. O. Radio Pictures, Inc., et al, 8327 U. 8. 251; and Milwaukee Towne Corp. 








DISCRETIONARY TREBLE DAMAGES IN PRIVATE ANTITRUST SUITS 29 


v. Loew's Inc., 190 Fed. 2d. (7th) J. 61, cert. denied 342 U. S. 909) has permitted 
recovery of some fantastic amounts. 

For instance, in one of the cases cited above the unsupported testimony of an 
inexperienced motion-picture theater operator that if he had had first-run pic 
tures for his smaller and less favorably located theater he could have grossed as 
much as the largest and best theater in the city, was held to justify taking the 
receipts of such larger theater as the measure of plaintiff's damages. The result 
was a recovery of about $1 million in claimed profits for 18 months operation or 
about 5 times the plaintiff's total investment in the property. Many other equally 
striking instances can be cited. 

Moreover, since most courts will not permit the jury to be advised that any 
damages allowed by the jury will automatically be tripled, juries tend to bring 
in liberal verdicts, believing that they are fully compensating the plaintiff for 
the injuries sustained. 

Second, due to the rapidly changing concepts of what constitutes violations 
of the antitrust laws, many violations are inadvertent. The challenged activi 
ties frequently have been carried on, acting upon the advice of competent counsel 
that they were legal. To subject such violations to the penalty of triple damages 
is unjust and, at times, confiscatory. The trial court should have the discretion 
in such cases to limit the amount of the recovery to plaintiff's actual damages. 

Third, the lure of recovering threefold the actual damages sustained has been 
the primary cause of the tremendous increase in the number of actions brought 
under section 4. In volume they are outdistancing personal injury units in many 
districts. When, in a particular industry, there is a general falling off in busi 
ness due to economic and other conditions, many of those engaged in the failing 
business see a possible opportunity to recoup their fortunes through the threat 
of a triple-damage action. They are naturally encouraged by lawyers who are 
interested on a contingent basis in filing such suits. The result is a welter of 
litigation which, regardless of lack of real merit, may cost an entire industry 
vast amounts to defend. Knowledge that the trial court had the power in its 
sound discretion to limit the plaintiff's recovery to actual damages would un- 
questionably discourage a great deal of this wasteful litigation. 

Fourth, if it be said that the primary purpose of the triple-damage penalty 
is to discourage law violators and that the threat should not therefore be with 
drawn, I can say, after 30 or more years’ experience in the antitrust field, that 
such penalty is no longer needed. Few businessmen today knowingly incur the 
risk of an antitrust prosecution. The cost of defending a major antitrust suit 
or a Federal Trade Commission proceeding is so great as to constitute a very 
real deterrent. Moreover, I can testify from my own experience that the modern 
businessman, with very few exceptions, is earnestly striving to live within the 
law as it is interpreted to him and not in violation thereof. 


Mr. Keatine. The subcommittee will have further hearings at a 
date, time, and place to be announced, and the subcommittee will now 


stand adjourned. 
(Whereupon at 4:15 p. m. the subcommittee adjourned sine die.) 
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JANUARY 20, 1954 


House or REPRESENTATIVES, 
COMMITTEE OF THE JUDICIARY, 
SUBCOMMITTEE No. 3, 
Washington, D.C. 

Subcommittee No. 3 of the Committee on the Judiciary regularly 
met in executive session at 10 a. m. in room 346, House Office Building. 

Present: Mr. Keating, chairman, and Messrs. Crumpacker, Willis, 
and Fine. 

Also present: Mr. Malcolm Mecartney, committee counsel. 

The subcommittee regularly ordered that the written statements 
heretofore submitted to the Committee on the Judiciary and setting 
forth the views of various parties on H. R. 4597, and the departmental 
reports on said bill, be accepted for filing in the record of the hearing 
on said bill and that the record of such hearing be considered closed. 

The documents so included in the record are as follows: 


THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, 
New York, June 2, 19538. 
Hon, CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, United States, 
Washington, D. C. 

My Dear ConGRESSMAN: This is in further reference to the proposed amend- 
ments to the antitrust laws mentioned in your letter to me of April 10. As I 
wrote to you under date of April 15, it was my purpose to bring these matters 
hefore the next meeting of the Committee on Trade Regulation and Trade-Marks. 
We held our meeting on May 28, and it is my pleasure to report to you the action 
taken. 

We considered H. R. 4597, being the bill to amend section 4 of the Clayton Act to 
provide for discretionary treble damages in private actions under the antitrust 
laws. I am pleased to enclose herewith 29 copies of the report unanimously 
adopted at our meeting. 

We also took up at our meeting H. R. 467. This bill is similar to H. R. 3408, 
which was introduced in the 1st session of the 82d Congress. You will recall that 
our committee submitted a report on H. R. 3408, dated April 7, 1951, to the 
House Judiciary Committee in which it expressed its approval of the bill with 
two proposed changes. The first proposed change was that the bill bar any right 
of intervention of private parties in suits brought by the United States for actual 
damages for violations of the antitrust Jaws. The second suggested change is 
carried out in H. R. 467. 

Our committee has carefully studied H. R. 467 and has authorized me to in- 
form you that it unanimously approves this bill. The committee, however, re- 
news its suggestion that the bill be amended to bar the right of private parties 
to intervene in actions brought by the United States under the antitrust laws 
for actual damages, 

The committee notes that H. R. 467 appears to make changes in H. R. 3408 in 
four major respects, as follows: 


31 








32 DISCRETIONARY TREBLE DAMAGES IN PRIVATE ANTITRUST SUITS 


1. The proposed statute of limitations on antitrust actions is reduced from 6 
to 5 years. 

2. Any cause of action barred under the existing law on the effective date of 
H. R. 467 is not revived. There was no such express provision in H. R. 3408. 

3. Under H. R. 467 the statute of limitations is not suspended when the United 
States brings an action for actual damages for violation of the antitrust laws. 
Under H. R. 3408 the statute of limitations for private actions under the anti- 
trust laws would have been suspended during the pendency of a suit brought by 
the United States for actual damages, 

1. Under H. R. 467, whenever the running of the statute of limitations on a 
private treble-damage action is suspended, such action is barred, unless it is 
either (a) commenced within the period of suspension, or (0b) commenced 
within 5 years after the cause of action accrued. H. R. 467 differs from H. R. 
3408 in that the statute-of-limitations period cannot be added to the period of 
Suspension to extend the limitations period. 

The committee has also considered and approved separately each of the fore- 
going changes made in H. R. 3408 which are reflected in H. R. 467. 

Il am attaching, for your convenience, an additional ten copies of our commit- 
tee’s report on H. R. 3408. 

If it should be your pleasure, it is entirely agreeable that our report on H. R. 
4597, together with our earlier report dated April 7, 1951, on H. R. 3408, and 
this letter reflecting our views on H. R. 467 be included in the record of the 
hearings on these bills. 

Respectfully submitted. 

Breck P. MCALLISTER, 
Chairman, Committee on Trade Regulation and Trade-Marks. 


COMMITTEE ON TRADE REGULATION AND TRADE-MARKS OF THE ASSOCIATION OF THI 
Bak OF THE CITy OF NEW YORK 


REPORT ON H. R. 3408 (82D CONG., 1ST SESS.) 


We approve H. R. 3408, with two proposed changes. 

The bill proposes two important amendments to sections 4 and 5 of the Clayton 
Act: First, to permit the United States to recover actual damages suffered by 
reason of a violation of the antitrust laws; and, second, to provide a 6-year 
statute of limitations for actions to recover triple or actual damages. The bill 
also proposes a redraft of section 5 of the Clayton Act in which language 
changes are made to simplify and clarify its meaning. 


I 


The first important amendment would add a new subsection (b) to section 4 
of the Clayton Act to permit the United States to sue for the recovery of “actual 
damages by it sustained” whenever the United States “is hereafter injured in 
its business or property by reason of anything forbidden in the antitrust laws.”’ 

The United States is the largest single purchaser of goods in the country.’ In 
United States vy. Cooper Corporation (312 U. S. 600 (1941) ), the Supreme Court 
construed section 7 of the Sherman Act to exclude the United States as a “per- 
son” who might sue for the recovery of treble damages. The proposed amend- 
ment permits the United States to recover only “actual damages” and only those 
“hereafter” suffered. 

The committee endorses this amendment and notes with approval that the 
United States is limited to the recovery of actual damages whereas persons may 
recover treble damages. This difference in treatment is a recognition of the 
difference in the position of the United States and of persons in this connection 
Both may recover their actual damages. The damages of persons are trebled 
so that private persons will be encouraged to bring actions which, though brought 
to enforce a private claim, will nonetheless serve the public interest in the en- 
forcement of the antitrust laws. The United States is, of course, charged by 
law with the enforcement of the antitrust laws and it would be wholly im- 
proper to write into the statute a provision whose chief purpose is to promote 
the institution of proceedings. The United States is, of course, amply equipped 
with the criminal and civil process with which to enforce the antitrust laws. 
The proposed amendment, quite properly, treats the United States solely as a 
buyer of goods and permits the recovery of the actual damage suffered. 


EE 


1 United States vy. Cooper Corp. (312 U. 8S. 600), statement of Black, J. dissenting at 617 
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Though we approve this proposed amendment we desire to point out one 
feature of it that deserves consideration and correction. With the door open 
to the institution of actions by the United States to recover damages, we foresee 
the likelihood of intervention in such actions by private parties seeking recovery 
of treble damages. Wholesale interventions of that sort in actions in which the 
chief burden of cost and proof is borne by the United States is a situation that 
may well work unreasonable and well-nigh insupportable burdens upon 
defendants. 

Intervention is presently governed by rule 24 of the Federal Rules of Civil 
Procedure. Heretofore private parties have not been permitted to intervene in 
suits brought under the antitrust laws by the United States in the absence of 
specific consent to such intervention by the Attorney General. See Allen Calcu- 
Jators v. National Cash Register Co. (322 U. 8. 187): United States v. Columbia 
Gas & Electric Corporation (27 F. Supp. 116); United States v. California 
Gas & Electric Corporation (28 F. Supp. 168). 

Under H. R. 3408 there would always be ground for intervention by one or 
more private parties in an action brought by the United States since there would 
always be in these cases, a common question of law or fact. The difficulty and 
cost of proof of any illegal conspiracy would be borne by the United States. 
The private intervenors might readily swarm in and produce an intolerable and 
insupportable situation that was not anticipated or desired in the language of 
H. R. 3408. In pointing out this situation, we do not overlook the likelihood 
that a threat of intervention may be used in an effort to compel settlement of 
claims otherwise groundless or lacking adequate basis for independent action. 

We submit for consideration that intervention by private parties in suits 
brought by the United States should be prohibited. 


II 


The second important amendment would add new subsection (c) to section 4 
of the Clayton Act to provide a statute of limitations of 6 years for actions to 
recover damages brought either by the United States or by persons. 

The language of this amendment is in conformity with the proposal made by 
this committee in its report dated May 5, 1950, to the Subcommittee on Study of 
Monopoly Power of the Committee on the Judiciary. This committeee in its 
report of 1950 did not propose any period of time within which any such action 
must be brought and notes that H. R. 8408 proposes a period of 6 years. 

This committee approves the adoption of a uniform Federal statute of limi- 
tations in place of the varying statutes of limitations of the several States that 
are now applicable to these actions. In this connection it is of interest that 
29 States have applicable statutes of limitations of less than 6 years (in 12 States 
the period is 3 years, and in only 5 States is it 5 years) while in 16 States the 
period is 6 years, and in 3 States it is longer than 6 years. Thus, the 6-year 
provision in H. R. 3408 selects the period of the longest applicable State statutes 
except for the statutes in 3 States. Thus, while the choice of 6 years is not 
unreasonably long, it is still the choice of the longest period of time in any 
substantial number of States. A shorter period of years would also be in line 
with the prevailing practice in the States as we have noted that in 12 States 
the period is 3 years. 

On this point we only make note of the above facts as we have no serious 
objection to make to the choice of 6 years rather than 3 or 4 or 5 years. 

Our important objection to the choice of 6 years is that when taken in 
conjunction with the tolling provisions of section 5 of the Clayton Act (38 
Stat. 731; 15 U. S. C. see. 16 under which the running of the statute of limita- 
tions in respect of every private right of action is suspended during the pendency 
of any civil or criminal prosecution by the United States) and with the so- 
ealled Wartime Suspension Act (Public Law 740, 77th Cong., 2d sess., approved 
October 30, 1942, as amended by Public Law 107, 79th Cong., approved June 30, 
1943) under which the statute of limitations was suspended in these cases 
from October 10, 1942, to June 30, 1946, the effect of the passage of H. R. 3408 
will be to provide an automatic statute of limitations of at least 10 years.’ 

We point this out because this immediate effect of H. R. 3408 provides 
an unreasonably long period of limitations. On this ground we are opposed to 
the 6-year period. In fact, if there is added to this period the tolling period 





2The period of 10 years is counted by taking the period from October 10, 1942, to the 
end of a 6-year period after June 30, 1946, 1. e., to June 30, 1952. 
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under section 5 of the Clayton Act, referred to above, the statutory period may 
be in excess of 10 years. Again, we regard this as unreasonably long. 

The point to which we make objection might be corrected in 1 of 2 ways. 
The statutory period might be reduced from 6 to 4 years so that the tolling period 
of the Wartime Suspension Act would not be automatically added to the period 
of time fixed in H. R. 3408. This would be a reasonable period of time and in 
line with the period of time presently provided under a substantial number of 
State statutes, as noted above. The other solution would be to provide that the 
6-year period provided in H. R. 3408 shall be applicable only to causes of action 
arising after its enactment. In this way the new 6-year period would not be 
applicable retroactively to be added automatically to the period of time under 
the Wartime Suspension Act. 

III 


The third amendment is to section 5 of the Clayton Act and appears to be 
a redraft and an improvement of the language in unimportant respects. Thus 
we note that the reference in section 5 of the Clayton Act to “any criminal 
prosecution or in any suit or proceeding in equity” has been shortened to read 


“any civil or criminal proceeding.” Further, the expression “any suit or pro- 
ceeding in equity or criminal prosecution” has been altered to read “any Civil 
or criminal proceeding.” We note other similar language changes. 


The only significant change appears to be a statement that the statutory 
rule of section 5 that final judgment or decree shall be prima facie evidence is 
to be explicitly limited to proceedings brought by or on behalf of the United 
States, and the exclusion of judgments or decrees in treble damage suits is 
now made explicit. We note also that the prima facie rule is explicitly limited 
under the proposed amendment to proceedings brought pursuant to the treble 
damage section. 

Milten Handler, Chairman, Rynn Berry, Philip Blumenthal, John 
B. Cuningham, Neil C. Head, Philip E. Hoffman, John J. Horan, 
Theodore R. Kupferman, Seymour D. Lewis, Breck P. McAllister, 
Stewart W. Richards, Henry L. Shenier, Leslie D. Taggart, 
Stewart L. Whitman. 
Jerrold G. Van Cise approves H. R. 3408 in its present form. 
April 7, 1951. 


REPORT ON H. R. 4597, 83D CONGRESS, 1ST SESSION 


Section 4 of the Clayton Act permits any person injured by violation of the 
antitrust laws to bring suit therefor in which he “shall recover threefold the 
damages by him sustained, and the cost of suit, including a reasonable attorney’s 
fee.” Treble damages are thus made mandatory if the plaintiff proves injury. 
H. R. 4597, introduced by Representative Reed of Illinois, would amend section 4 
to provide that the plaintiff “shall recover the damages by him sustained, and 
the cost of suit, including a reasonable attorney’s fee, and, in the discretion of 
the court, an additional amount of not to exceed twofold his actual damages.” 

The treble damage provision first appeared as section 7 of the Sherman Act 

26 Stat. 210), enacted in 1890. It was also incorporated in section 77 of the 
Wilson Tariff Act (28 Stat. 570), enacted in 1894; and in 1914, it was carried 
over into section 4 of the Clayton Act (38 Stat. 731, 15 U. S. C., see. 15), where 
it was made applicable to suits for injury “by reason of anything forbidden in 
the antitrust laws.” The “antitrust laws” as used in this section are defined 
in 15 United States Code, section 12, to include the Sherman Act, as amended in 
1937 by the Miller-Tydings Act (15 U. S. C., sees. 1-7), the antitrust provisions of 
the Wilson Tariff Act (15 U. 8. C., secs. 8-11), and the Clayton Act, as amended 
in 1937 by the Robinson-Patman Act (15 U. 8. C., sees. 12-27).' 

The Robinson-Patman amendment to the Clayton Act was enacted in 1936, 
many years after the treble damage provision was first incorporated in the 
Sherman and Clayton Acts. It is generally admitted that numerous situations 
frequently arise under the Robinson-Patman amendment in which no one can 
safely predict whether a court will determine that a given course of action 


*It is apparent, as stated in the Historical Note to 15 U. 8. C. A., sec. 15, that sec. 4 


of the Clayton Act has superseded sec, 7 of the Sherman Act and sec. 77 of the Clayton 
Act. Sec. 4 of the Clayton Act is not applicable, however, to the antidumping provisions 
of the Revenue Act of 1916 (sec. 801) appearing in 15 U. S. C., see. in which the same 
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treble damage provision has been incorporated. While it is therefore unnecessary that 
any amendment of the treble damage provisions in sec. 4 of the Clayton Act should be 
expressly made applicable to sec. 7 of the Sherman Act or sec. 77 of the Wilson Tariff Act, 
such amendment should be made applicable to sec. 801 of the Revenue Act of 1916. 
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violates the amendment or not. Few will deny that the Robinson-Patman 
amendment is one of the most difficult of all laws to understand and to construe 

The Miller-Tydings amendment of the Sherman Act is another example of 
subsequently enacted legislation for the violation of which mandatory treble 
damages are not an appropriate remedy. Companies, for example, which had 
been relying on the Miller-Tydings amendment as protection against liabilty 
for the maintenance of resale prices under State fair-trade laws binding non 
signers of fair-trade agreements to maintain such prices, might be subjected 
to treble-damage actions as a result of the unexpected decision of the Supreme 
Court in Schwegmann Bros. vy. Calvert Distillers Corp. (341 U. S. 384 (1951) ). 
In this case it was held that the fair-trade laws could not be used to maintain 
resale prices of nonsigners of fair-trade agreements in interstate commerce. 

There are numerous other situations where a defendant could not reasonably 
have foreseen that the law would be construed to cover his situation. Examples 
of this are United States v. South-Eastern Underwriters Association (322 U.S 
533 (1944) ), which overruled a long line of cases removing the insurance business 
from Federal regulation, and Kiefer-Stewart Co. v. Joseph Seagram & Sons (340 
U.S. 211 (1951) ), in which the defendant was compelled to pay treble damages 
when the Supreme Court held that corporations controlled by the same company 
could illegally conspire to fix minimum prices. This decision was a great surprise 
to many people and could hardly have been foreseen by the defendant. 

While the treble-damage provision may have some desirable effect in promoting 
private enforcement of the antitrust laws, it is questionable whether it accords 
with sound public policy to encourage private parties to gamble for high stakes 
by trying out novel theories in the hopes that they can persuade the courts to 
award treble damages against unsuspecting defendants. 

Under other laws where there may be varying degrees of culpability on the 
part of the defendant, Congress has solved the problem by giving the court dis- 
eretion to award treble damages or not, depending on the facts which are proven 
Thus in a suit for patent infringement, the court is given the discretion to increase 
the damages up to three times the amount assessed (35 U.S. C., sec. 284). The 
court is given a similar discretion in assessing damages for violating the rights 
of a registrant of a trade-mark (15 U. 8S. C., see. 1117). Likewise, under the 
Housing and Rent Act of 1947, tenants against whom excessive rent had been 
demanded were permitted to recover liquidated damages of not more than three 
times the amount by which the payment demanded exceeded the maximum rent 
which could lawfully be demanded “as the court in its discretion may determine” 
and it was further provided that the amount should be the amount of the over 
charge if the defendant proved that the violation was neither willful nor the 
result of failure to take practicable precautions against the violation (50 U. S.C 
sec. 1895 (a)). Subsection (b) of this section provides the same measure of 
damages for recovery against one unlawfully evicting a tenant. The same form 
ula was also employed in section 409 of title IV of the Defense Production Act of 
1950 (U.S. C., see. 2109 (c)) for the assessment of damages for exceeding price 
ceiling. 

It has been said that “hard cases make bad law.” Mandatory treble damages 
in situations where liability could not have been foreseen, or where the defend 
ant’s action was not blameworthy, create “hard cases.” It has been argued that 
there is a tendency on the part of courts and juries to find for the defendant 
rather than to assess treble damages. Juries can hardly fail to learn that dam- 
ages will be trebled under the statute and this is likely to have the effect of 
more verdicts for the defendants than are justified by the facts. Thus the manda 
tory provision may defeat its own purpose of promoting effective enforcement 
of the antitrust laws. Discretionary treble damages might tend to increase the 
number of judgments for the plaintiffs and thus the enforcement of the law. 

We conclude that H. R. 4597 is a desirable amendment to section 4 of the 
Clayton Act; and we further recommend that a similar amendment to section 
801 of the Revenue Act of 1916 (15 U. S. C., see. 72) be introduced and adopted. 

Respectfully submitted. 

Breck P. McAllister, Chairman; Robert E. Anderson, Jr.; Lawrence 
S. Apsey; Cyrus Austin; John S. Bainbridge; George A. Birrell; 
Richard H. Green; Joseph D. Karp; Horace R. Lamb; Seymour 
D. Lewis; Stewart W. Richards; Philip T. Seymour; Lenore B 
Stoughton; George B. Turner; Jerrold G. Van Cise; Taggart 
Whipple, Committee on Trade Regulation and Trade-Marks. 
May 28, 1953. 
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NATIONAL ASSOCIATION OF MANUFACTURERS, 
LAW DEPARTMENT, 
Washington, D. C., June 2, 1953. 
Hon. CHauncey W. REED, ; é 
Chairman. Committee on the Judiciary, House of Representatives, Wash- 
ington 25, D.C. 

DEAR Mr. CHAIRMAN: Attached hereto is statement on behalf of the National 
Association of Manufacturers respecting H. R. 4597 which proposes to amend the 
Clayton Act so as to grant the Federal courts discretion in assessment of puni- 
tive damages in private actions for damages resulting from violations of the 
antitrust laws. 

It is our understanding that this statement will be included in the record of 
hearings on H. R. 4597. Your consideration in this regard is very much appre- 
ciated. 

Very truly yours, 
LAMBERT H. MILLER, 
General Counsel. 


STATEMENT OF LAW DEPARTMENT, THE NATIONAL ASSOCIATION OF MANUFACTURERS, 
oN H. R. 4597 


This statement is filed on behalf of the National Association of Manufacturers, 
a voluntary membership organization composed of more than 19,000 members, and 
is directed to H. R. 4597. a bill to amend section 4 of the Clayton Act to provide for 
discretionary treble damages in private actions under the antitrust laws. 

The association has long been on record as strongly endorsing adequate anti- 
trust legislation and fair and effective enforcement of laws against monopoly 
and restraint of trade in the belief that free competition provides the best assur- 
ance that the interests of the public will remain paramount. This association, 
however, shares the general concern over the provisions of existing law which 
make mandatory the assessment of punitive damages in private actions against 
businessmen or business enterprises which may have unwittingly violated the 
vague, confusing, and sometimes conflicting standards of the antitrust laws as 
administered and applied. This matter is especially important since such dam- 
ages are in addition to the criminal penalties and civil remedies provided for 
under such statutes. 

Section 4 of the present law gives private persons the right to maintain actions 
for injury resulting from violations of the Sherman, Clayton, and Robinson- 
Patman Acts and makes it mandatory for trial courts to assess treble the dam- 
ages sustained plus the cost of suit, including a reasonable attorney’s fee. 

Section 5 of the act provides that a final judgment or decree rendered in any 
contested suit brought by the United States under the antitrust laws shall be 
prima facie evidence against the defendant in any subsequent action instituted 
by any private party. Moreover, the burden of proving damage, and the amount 
thereof, has been considerably eased by court decision in private treble damage 
actions (Bigelow v. RKO Pictures, Inc. (1946), 327 U. 8S. 251). 

H. R. 4597 proposes in clear and concise terms to amend section 4 of the Clay- 
ton Act so that Federal courts will no longer be required to grant triple dam- 
ages to a successful private antitrust litigant. Instead the bill provides for 
the recovery of damages by the injured party and, in the discretion of the 
court, “an additional amount of not to exceed twofold his actual damages.” 
Moreover, it would leave unchanged the present provision regarding recovery 
by the plaintiff of the cost of suit and a reasonable attorney's fee. Thus it will 
be seen that the total amount of the damages which potentially may be granted 
remains unchanged. Accordingly, the person responsible for deliberate and 
conscious injury to another would remain subject to the maximum recovery in 
the discretion of the court. On the other hand, something less than treble dam- 
ages could, in the court’s discretion, be assessed against the businessman un- 
knowingly and unintentionally violating the antitrust laws. 

In our view the principles of this bill are just and sound. It merely writes 
into law the traditional American concept of fair play so that Federal courts 
within their sound discretion are permitted to grant damages which are tem- 
pered to the circumstances involved in the particular case. This association 
has heretofore gone on record as favoring consideration by this committee of a 
bill covering the subject matter of the present proposal. (Hearings of the sub- 
committee of the House Judiciary Committee on the Study of Monopoly Power, 
Ser. 14, pt. 2-B, p. 1570.) As was pointed out at that time, precedent for such 
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en amendment exists in the Portal-to-Portal Act of 1947 wherein the trial courts 
are given discretion in assessing damages under the Fair Labor Standards Act. 
As will be recalled, the Congress enacted that legislation to overcome judicial 
interpretations which, as stated in the preamble to the statute, created “wholly 
unexpected liabilities, immense in amount and retroactive in operation.” That 
the Congress recognizes the inequities which result from the retroactive appli- 
cation of a Supreme Court decision expanding the coverage of the antitrust 
laws was well demonstrated in the enactment of the McCarran Insurance Act 
(15 U. S. C. 1011 et seq.). There, as will be remembered, the Congress acted to 
avert injustices and hardships to the insurance business as a result of the 
Southeastern Underwriters decision (1944) (322 U. S. 533), which held for the 
first time that insurance was commerce, and, therefore, subject to the antitrust 
acts. 

The vagueness of the antitrust laws has been recognized by the Congress, 
Cabinet members, Supreme Court Justices, Assistant Attorneys General in charge 
of the Antitrust Division, imminent writers, prominent attorneys, and others 
familiar with the subject. Only recently, for example, Mr. Justice Frankfurter 
in his dissent in FTC y. Motion Picture Adv. Co. (1958) (97 L. ed., advance p. 
295), expressed the view that: 

“* * * the policies directed at maintaining effective competition, as expressed 
in the Sherman Law, the Clayton Act, as amended by the Robinson-Patman Act, 
and the Federal Trade Commission Act, are difficult to formulate and not alto- 
gether harmonious.” 

The extreme difficulties encountered by the Supreme Court and the lower 
Federal courts in interpreting the antitrust laws is aptly illustrated in a recent 
study made by a prominent New York antitrust attorney. In his survey of 73 
Supreme Court decisions in the past 14 years dealing with antitrust questions, 
it was revealed that only 21 opinions were unanimous; there were 43 cases with 
dissents and 17 with concurrences. And in those 73 cases, the lower courts were 
reversed 44 times. (Cahil, American Bar Association, section on antitrust law, 
1952 proceedings, at p. 35). Yet under present law a businessman, in addition 
to being subjected to criminal penalties, dissolution and other very serious con 
sequences, May also be assessed with retroactive treble damages by reason of 
his innocent violation of statutes which, to say the least, are confusing. 

The Congress has also, on at least two prior occasions, initiated legislation to 
clarify the confusion resulting from Supreme Court decisions in the antitrust 
field. S. 1008, dealing with delivered pricing and freight absorption, was passed 
by the Slist Congress, for the express purpose of eliminating “the confusion * * * 
brought about largely by dicta in the United States Supreme Court decision in 
the Cement Institute case (333 U. S. 683), which was unrelieved by the 4 to 4 
decision in the Rigid Steel Conduit case (336 U. 8. 956).” (CH. Rept. No. 868, 81st 
Cong., Ist sess.). The President vetoed this bill. Thus the legality of various 
competitive pricing practices remains in doubt and the businessman must con- 
tinue to act at his peril. 

The Congress again acknowledged the businessman’s dilemma in his attempt 
to compete and comply with the antitrust laws at the same time when the Senate 
passed, and this committee favorably reported, S. 719 in the 82d Congress, which 
died without House approval. As will be recalled that bill was designed to make 
certain that the good faith meeting of a competitor’s lower price would be an 
absolute defense to a price discrimination charge. The primary purpose of that 
bill was to overcome the contention of the Federal Trade Commission in the 
Standard Oil of Indiana case (1951) (340 U. S. 231), that good faith meeting 
of competition did not provide a complete defense to a charge of price discrim- 
ination. Despite the Supreme Court decision, the Trade Commission has now 
ruled, 12 years after this proceeding was initiated, that the company did not 
exercise good faith. 

The businessman’s predicament as to competitive pricing practices, including 
the good faith defense has again been recognized in the present Congress. Sev- 
eral legislative proposals intended to solve some of such problems have already 
been introduced (S. 540, S. 1377, H. R. 4170, H. R. 3501 and H. R. 4981). More- 
over, Senate Resolution 14 authorizes a long awaited “complete and comprehen- 
sive study and investigation of the antitrust laws.” As expressed by the Senate 
Committee on the Judiciary, “Questions have been raised as to whether the 
legislative policies embodied in these laws are intrinsically sound in approach 
and whether the separate provisions * * * and their relationship to one another 
are sufficiently consistent and coordinated to effectuate a unified Federal policy 
of maintaining competition” (S. Rept. No. 37, 88d Cong., Ist sess.). 





38 DISCRETIONARY TREBLE DAMAGES IN PRIVATE ANTITRUST SUITS 





In view of this almost universal recognition of the uncertainty, confusion 
and conflicts in the antitrust laws it seems that the least Congress should do, 
pending clarifying legislation, is to replace the severe mandatory requirement 
with a more equitable provision granting courts discretionary authority in assess- 
ing punitive damages for violation of the antitrust laws. 

H. R. 4597 does not, of course, touch upon the numerous problems dealing 
With the good faith defense, delivered pricing, freight absorption, evidentiary 
standards in implied conspiracy actions, and other related questions. The NAM 
has many times heretofore ¢« xpressed its views to this committee on the urgent 
need for legislation to clarify the confusion in those areas. And it is hoped 
that deliberations by the present Congress on pending legislative proposals cov- 
ering such subject matter will accomplish that purpose 

The present bill does offer relief for the businessman in that he would not 
automatically be assessed with punitive damages in a private suit by reason 
of his unwitting failure to comply with statutes which are not even fully compre- 
hended by the courts. In our view this proposal represents an equitable approach 
to this problem and should therefore receive favorable consideration by your 
committee 


KIRKLAND, FLEMING, GREEN, MARTIN & ELLIS, 
Washington, D. C., July 8, 1953. 
Hon. KENNETH B. KEATING, 
Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 


DEAR CONGRESSMAN KEATING: In the course of my testimony on May 26 before 
Subcommittee No. 3 of the Committee on the Judiciary, on H. R. 4597, 838d Con- 
gress, 1st session, you inquired as to the terms of those Federal statutes, other 
than the treble-damage sections of the Federal antitrust acts, which contained 
multiple-damage provisions. As to such of those statutes wherein the multiplica- 
tion of actual damages was discretionary rather than mandatory you were inter- 
ested to learn (a) whether the statute contained standards by which such 
discretion was to be exercised, and (b) whether the statute provided for the 
court or the jury to make such determinations as might be necessary in the 
instance of such standards 

Both Mr. Butler, whom you will recall testified with me, and myself offered to 
assemble a list of such congressional enactments so that you would have such 
material before you for purposes of comparison with the text of the bill under 
consideration, H. R. 4597, the pertinent provision of which reads: 

“* * * and shall recover the damages by him sustained, and the cost of suit, 
including a reasonable attorney's fee, and, in the discretion of the court, an 
additional amount of not to exceed twofold his actual damages.” 

We have found some 12 different Federal statutes which provide for multiple- 
damage awards—i. e., awards over and above actual damages. These can be 
classified into four different categories and, presumably, are representative ex 
amples of multiple-damage enactment 

It may be considered of some significance that in no instance which we have 
found where discretion as to the multiplication of damages was conferred by 
statute did such statute provide any standards prescribing how such discretion 
was to be exercised. We did find, in the instance of some of the discretionary 
statutes, that conditions were prescribed which, if met, would limit the award 
to single damages, As an example, the Defense Production Act limits the award 
to actual damages “if the defendant proves that the violation of the regulation 
or order in question was neither willful nor the result of failure to take prac- 
ticable precautions against the occurrence of the violation.” But if this con- 
dition is not met, then the court in its discretion may determine the defendant’s 
liability within a range from single to treble damages. 

It may further be considered of some significance that, in every instance which 
we have found where the multiple-damage statute provides for the exercise 
of discretion, the court and not the jury was to be the body upon which such 
discretion was conferred. 

The four different categories into which we have placed the congressional 
multiple-damage statutes which we have found (such statutes are described 
shortly hereafter) are these: 

First, those statutes which allow no discretion to be exercised as to the multi- 
plication of damage awards. The multiplication in such instances is mandatory. 


a 


i Sec. 7 of the Sherman Act; sec. 77 of the Wilson Tariff Act; sec. 4 of the Clayton Act; 
and sec. 801 of the Revenue Act of 1916 
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Second, those statutes which permit the exercise of discretion in awarding 
recoveries over and above actual damages. In this category, there is no statutory 
condition precedent to the exercise of discretion. 

Third, those statutes which prescribe conditions which, if met, permit dis- 
cretion to be exercised in increasing the award. 

Fourth, those statutes which provide for the discretionary increase of, or limi 
tation to, the actual damages, but which mandatorily liimt the recovery to 
actual damages if a prescribed condition exists. 

These statutes, as thus classified, are: 


I, NO DISCRETION ; DAMAGES AUTOMATICALLY MULTIPLIED 


(1) The Federal Property and Administrative Services Act (40 U. S. C 
sec. 489) provides that a person presenting a fraudulent claim to the Govern- 
ment shall be liable to pay to the United States, “the sum of $2,000 for each 
such act, and double the amount of any damage which the United States may 
lave sustained by reason thereof, together with the cost of suit. * * *” 

(2) The false claims statute (31 U. 8S. C., sec. 231) provides that any person 
making a false, fictitious, or fraudulent claim against the United States, “shall 
forfeit and pay to the United States the sum of $2,000, and, in addition, double 
the amount of damages which the United States may have sustained by reason 
of the doing or committing such act, together with the costs of suit. * * *” 

(3) The Contract Settlement Act (41 U. 8. C., sec. 119) provides that a person 
who knowingly presents a false, fraudulent, or fictitious statement to the United 
States in connection with the termination of a contract, shall, in addition to 
other penalties, “pay to the United States the sum of $2,000 for each such act, 
and double the amount of any damage which the United States may have sus 
tained by reason thereof, together with the costs of suit.” 

(4) The Pacific Railroad Act (45 U.S. C., see. 83) provides that in case the 
Union Pacific Railroad fails to operate its road and telegraph as one continuous 
line or offer its services to public indiscriminately, it shall be liable to an injured 
party for “treble the amount of all excess of freight and fares collected * * * 
and for treble amount of damages sustained by the plaintiff by such failure or 
refusal. ee 

(5) The Elkins Act (49 U. S. C., sec. 41) provides that in a civil suit brought 
by the Attorney General against one receiving an unlawful rebate “the amount 
recovered shall be three times the total amount of money, or three times the total 
value of such consideration, so received or accepted, or both, as the case may be.” 


Il. DISCRETION WITHOUT CONDITIONS 


(6) The recent codification of the patent laws (35 U.S. C., sec. 284) provides 
that in cases involving infringement of a patent “the court may increase the 
damages up to three times the amount found or assessed.” 

(7) The Lanham Trade-Mark Act (15 U. S. C., sec. 1117) provides that “in 
assessing damages the court may enter judgment, according to the circumstances 
of the case, for any sum above the amount found as actual damages, not exceed- 
ing three times such amount.” 

(8S) The codification of the copyright laws (17 U. 8S. C., see. 1) provides that 
in case of a failure of a manufacturer to pay the copyright proprietor a full sum 
of royalties due the court may “in its discretion, enter judgment therein for any 
sum in addition over the amount found to be due as royalty in accordance with 
the terms of this title, not exceeding three times such amount.” The copyright 
laws also provide that in case a person uses a mechanical reproduction of a 
musical work without fulfilling the compulsory license provisions of the copy- 
right laws that “the court may, in its discretion in addition to sums hereinbefore 
mentioned, award the complainant a further sum, not to exceed three times the 
amount provided by section 1, subsection (e), of this title, by way of damages” 
(17 U. 8..C., see. 101). 


III. DISCRETION TO INCREASE AWARD UPON CONDITION 


(9) The Fair Labor Standards Act (29 U. S. C., secs. 216, 260) provided in 
sec. 216 (b) that any employer who violated certain provisions of the act “shall 
be liable to the employee or employees affected in the amount of their unpaid 
minimum wages, or their unpaid overtime compensation, as the case may be, 
and in an additional equal amount as liquidated damages.” In 1947, as a part 
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of the Portal-to-Portal Pay Act, sec. 216 (b) was limited by sec. 260 which 
provided, as to such actions commenced on or after May 14, 1947, that “if the 
employer shows to the satisfaction of the court that the act or omission giving rise 
to such action was in good faith and that he had reasonable grounds for believing 
that his act or omission was not a violation of the Fair Labor Standards Act of 
1938, as amended, the court may, in its sound discretion, award no liquidated 
damages or award any amount thereof not to exceed the amount specified in 
section 216 (b)” 


IV. DISCRETION TO INCREASE OR LIMIT AWARD, WITH RECOVERY LIMITED TO ACTUAL 
DAMAGES UPON CONDITION 


(10) The Defense Production Act of 1950, as amended (50 U. S. C. App. sec. 
2109) provides that a seller shall be liable in a case of an overcharge for “such 
amount not more than three times the amount of the overcharge, or the over- 
charges, upon which the action is based as the court in its discretion may deter- 
mine, * * * Provided, however, That such amount shall be the amount of the 
overcharge or overcharges if the defendant proves that the violation of the 
regulation or order in question was neither willful nor the result of failure to 
take practicable precautions against the occurrence of the violation.” 

(11) The Housing and Rent Act of 1947, as amended (50 U. S. C. App. sec. 
1895) provides that a person demanding or receiving a payment in rent in excess 
of the maximum of rent prescribed by the law shall be liable for “not more than 
three times the amount by which the payment or payments demanded, accepted, 
received, or retained exceed the maximum rent which could lawfully be 
demanded, accepted, received, or retained, as the court in its discretion may 
determine * * * Provided, That the amount of such liquidated damages shall 
be the amount of the overcharge or overcharges if the defendant proves that 
the violation was neither willful nor the result of failure to take practicable 
precautions against the occurrence of the violation.”” This section also contains 
a similar treble damage provision in cases of unlawful eviction. 

(12) The Emergency Control Act of 1942, as amended (50 U. S. C. App., sec. 
925) provided that a seller in violation of the act should be liable “for reason- 
able attorney’s fees and costs as determined by the court, plus whichever of the 
following sums is greater: (1) Such amount not more than three times the 
amount of the overcharge, or the overcharges, upon which the action is based 
as the court in its discretion may determine, or (2) an amount not less than $25 
nor more than $50, as the court in its discretion may determine: Provided, how- 
ever, That such amount shall be the amount of the overcharge or overcharges if 
the defendant proves that the violation of the regulation, order, or price schedule 
in question was neither willful nor the result of failure to take practicable pre- 
cautions against the occurrence of the violation.” ? 

It thus appears, from the seven Federal enactments where the element of dis- 
cretion is provided, that in every instance it is the court, and not the jury, which 
the Congress has designated as the body to exercise such discretion; and, in 
every such instance, no standards are provided directing how such discretion is 
to be exercised. Presumably, in the instance of the last three statutes, the exist- 
ence of the condition therein prescribed may be a fact question for the jury; but, 
even though the condition is not established (e. g., that the defendant fails to 
prove his violation was not willful), the Congress has still authorized the court, 
“in its discretion,” to limit the award to the actual injury, or to increase it within 
the limitation of treble damages. 

It is perhaps of interest to compare these discretionary damage statutes with 
the criminal provisions of the Sherman Act (secs. 1, 2, and 3) which provide that 
the person convicted “shall be punished by fine not exceeding $5,000, or by im- 
prisonment not exceeding 1 year, or by both said punishments, in the discretion 
of the court.” 

It may well be the case that a change in the text of H. R. 4597 so as to vest the 
jury with discretionary authority to increase the damage award would be con- 
sidered objectionable from the point of view of the treble-damage plaintiff. This 
would result from the circumstance that the jury, knowing of course of its fune 
tion in multiplying the award, might depreciate the amount of the actual injury 





2 As originally enacted, this statute provided that one in violation of the act was liable 
“either for $50 or for treble the amount by which the consideration exceeded the applicable 
maximum price, whichever is the greater.” This mandatory multiplication was made 
discretionary in 1944, and in 1946 the statutory provision was further modified to read 
as above-quoted. 
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sustained. A recent comparable instance is to be found in Bordonaro Bros. 
Theatres v. Paramount Pictures (203 F. 2d 676 (2d Cir. 1953) ), where plaintiff 
unsuccessfully claimed as error the remarks of defendant's counsel to the jury 
informing them that any award it might make would be trebled. Plaintiff, though 
securing a verdict of $7,500, appealed claiming that the amount was too small. 

I trust that this information is fully responsive to your inquiry. If you have 
any further inquiries, please feel free to call on me at any time. In closing, I 
would like to say that both Mr. Butler and I appreciated the opportunity to appear 
before vou and the other members of the subcommittee. 

Very truly yours, 
HAMMOND E, CHAFFETZ. 





ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., July 28, 1953. 
In re H. R. 4597, to amend section 4 of the Clayton Act, ete. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatiwes, Washington, D. C. 

DEAR Mr. CHAIRMAN: Thank you for your letter of the 24th notifying me of 
the hearing on the 29th on the above bill, and for the telephone message, just 
received, that the hearing has been canceled. 

I assume the calling off of the hearing means that further consideration of 
the bill will go over to the next session. 

If the transcript of the first hearing is to be printed, I respectfully request 
that this letter together with the enclosed statement be included therein, so that 
the reader may have both sides of the story. 

Yours very truly, 
ABRAM F. MYErs. 


STATEMENT BY ABRAM F.. Myers, CHAIRMAN OF THE BOARD AND GENERAL COUNSEI 
OF ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS 


On May 8, 1951, and again on June 7, 1951, I appeared by invitation before 
the Subcommitee on Study of Monopoly Power to discuss the Keating bill, H. R. 
3408, 82d Congress, to establish a uniform statute of limitations governing private 
actions under the antitrust laws, and to comment upon the testimony of a 
representative of the motion-picture producers and distributors who advocated 
amending that bill so as to provide for a uniform limitation of 2 years in private 
actions under the antitrust laws and to confer upon the courts discretionary 
power in awarding treble damages in such actions. 

My testimony on those occasions dealt largely with the claim that the motion- 
picture companies were the victims of a large number of such actions because 
of innocent or unwitting violations of the antitrust laws. I do not want to 
repeat that testimony here; but if any such claim has been or shall be renewed 
before this committee, I respectfully refer the committee to the printed hearing 
on bill H. R. 3408. In view of the warnings given the motion-picture companies 
for many years that their policies and practices were violative of those laws, 
by the independent motion-picture exhibitors who were their victims, it would 
be a travesty to amend those laws at their behest on the theory that they had 
been unwittingly transgressed. 

lor present purposes I have only a few brief points to offer. 

1. H. R. 4597 would destroy a basic principle of the antitrust laws.—It should 
be remembered that the treble damage provision did not originate in section 4 
of the Clayton Act, enacted in 1914. Section 4 is a mere reenactment of section 
7 of the Sherman Act, passed in 1890. The Clayton Act provision enlarged the 
Sherman Act provision so as to provide a remedy for injuries inflicted by acts 
forbidden by any of the antitrust laws instead of restricting the remedy to 
injuries inflicted by violations of the Sherman Act. 

Now it is evident that the provision never was and never could have been 
adopted merely to compensate private parties for damages suffered by reason 
of law violations by others. Had that been the purpose, Congress in 1890 and 
again in 1914 would not have gone beyond providing for compensatory damages 
The treble damage provision shows that Congress in enacting section 7 of the 
Sherman Act and section 4 of the Clayton Act intended (1) that they should 
stand as a-stern deterrent to would-be lawbreakers and (2) serve as an 
auxiliary enforcement provision. In enlisting the aid of the victims of the 
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monopolists in enforcing the law Congress recognized that it would have to make 
the effort worth while. Not all claims are sufficiently large to warrant an 
already impoverished victim to pursue his actual damages; the treble damages 
are in the nature of a penalty imposed on those who violate the law and the 
proceeding is in the nature of a qui tam action. 

This committee should face up to the fact that any weakening of the treble- 
damage provision will sap the vitality of this auxiliary enforcement machinery. 

2. Antitrust laws should not be amended piecemeal.—The antitrust laws give 
expression to what for many years has been the prevailing political and economic 
thought in this country. They are, for the most part, consistent with the policy 
they are supposed to implement. If that policy is now deemed to be outmoded 
and the hue and cry that assails our ears indicates that some people hold that 
view—then let the entire subject be reconsidered. I would be the last to assert 
that the antitrust laws—or certain interpretations of them—are perfect. I am 
critical of undue extensions of the law of conspiracy as applied to section 1 of 
the Sherman Act; also, I do not like the basing-point decisions. But I prefer 
to see the whole subject committed to a new industrial commission, or similar 
body, for thorough study instead of this piecemeal tinkering. 

Perhaps the greatest inconsistency in the whole system of laws is to be found 
in section 1 of the Sherman Act as amended by the act of August 17, 1937 
the so-called Tydings amendment. As amended the section, on the one hand 
condemns every contract, combination, and conspiracy in restraint of trade, and 
on the other hand, legalizes vertical price agreements which result in uniform 
retail prices. The antitrust laws have served the country too well, they have 
too honorable a history to be made ridiculous by patching on to them amend 
ments that serve someone’s immediate desires but are at war with the under- 
lying philosophy of those laws. 

I understand that the Senate Judiciary Committee, acting under a Senate 
resolution is about to embark on a survey of the antitrust laws; also, that the 
Attorney General has named a committee to perform the same chore. It seems 
to me that the subject matter of this bill should be left to the Senate committee 
or the Attorney General, or, better yet, that a commission consisting of repre- 
sentatives of the House, the Senate and the Executive branch should be created, 
with power to engage such outside talent as it may deem advisable, to under 
take a thorough study of the subject. 

3. H. R. 4597 provides no standard for measuring damages.—aAt the first hear- 
ing on this bill only the proponents were invited to testify and I am not informed 
whether consideration was given to the vagueness and uncertainty of the 
following language: “and, in the discretion of the court, an additional amount 
of not to exceed twofold his actual damages.” 

Without taking time to consider whether this language conforms to constitu 
tional standards, it certainly affords the courts no recognizable standard for 
measuring damages and most certainly would give rise to inequalities in the 
awarding of damages that would border on discrimination. 

There are rival schools of thought concerning the antitrust laws abroad in the 
land—the one believing that those laws are essential to the protection of free 
enterprise and industrial democracy, the other convinced that those laws are 
mischievous and should be repealed. 

Under the bill I can foresee an unseemly scramble by plaintiffs to bring their 
cases in the circuits where the judges have been vigorous in enforcing the law 
(e. g.. the third circuit) and by the defendants to have the case removed to the 
circuits where the judges have been lenient in enforcing those laws (e. g. the 
second circuit). And since the bill provides no standards, I do not see how the 
appellate courts could very well cure the conflicts because one court’s guess 
would be as well founded as another's, there being no yardstick by which to 
measure the damages in any case. 

Also there is nothing in the bill to prevent its having a retroactive effect and 
I do not believe this committee, should it act favorably on the measure, would 
want it to affect pending cases. 

Without receding from my view that the bill ought not to be enacted but 
should be considered in a general revision of the antitrust laws, I propose, for 
the committee’s consideration the following alternate amendments: 

1. A suggested amendment incorporating in the bill the words “knowingly 
and willfully” which would eliminate the claim made by the trusts that they 
are being penalized for unwitting or innocent violations of the law. 

2. A suggested amendment based on a formula developed, but not agreed to, 
at negotiations between the several branches of the motion-picture industry 
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last year incorporating the words “with the deliberate purpose to injure the 
plaintiff or in willful disregard of the probable consequences to him.” 
Respectfully submitted. 


ABRAM F., Myers. 
JULY 29, 1953. 


FIRST SUGGESTION 


(Myers) 
“Sec. 4. That any person who shall be injured in his business or property by 
reason of anything forbidden in the antitrust laws may sue therefor in the United 
States district court for the district in which the defendant resides or is found 
or has an agent, without respect to the amount in controversy, and shall recover 
the damages by him sustained, and the cost of suit, including a reasonable attor 
ney’s fee, and, if the court shall find that the unlawful acts were knowingly and 
willfully committed, then he shall recover an additional amount, to be fixed by 
the court, of not to exceed twofold his actual damages: Provided, That these 
amendments shall not be deemed to affect the recovery in actions pending on the 
date of the approval hereof.” 


SECOND SUGGESTION 


(Myers) 
“Sec. 4. That any person who shall be injured in his business or property by 
reason of anything forbidden in the antitrust laws may sue therefor in the 
United States district court for the district in which the defendant resides or 
is found or has an agent, without respect to the amount in controversy, and shall 
recover the damages by him sustained, and the cost of suit, including a reasonable 
attorney’s fee, and, if the court shall find that the defendant committed the 
unlawful acts with the deliberate purpose to injure the plaintiff or in willful 
disregard of the probable consequences to him, then he shall recover an additional 
amount, to be fixed by the court, of not to exceed twofold his actual damages: 
Provided, That these amendments shall not be deemed to affect the recovery 


in 
actions pending on the date of the approval hereof.” 


STATEMENT IN BEHALF OF MOTION PICTURE ASSOCIATION OF AMERICA IN SUPPORT 
oF H. R. 4597 


INTRODUCTION 


Recent Congresses have considered the inequity of mandatory damages (treble 
or otherwise) in contexts of diverse statutory provisions: 

(A) In 1944 Congress abolished the mandatory requirement and substituted 
the discretion of the Federal district courts in the award of damages in private 
actions to enforce the extension of the Emergency Price Control Act of 1942 

(B) In 1946, at the time of the comprehensive revision of the Federal law 
relating to trade-marks and trade names, Congress renewed the system of discre 
tion which had been instituted in 1905. 

(C) In 1947, Congress, in response to nationwide demands to correct abuses 
which had developed in the administration of the Fair Labor Standards Act of 
1938, enacted the Portal to Portal Act, a provision of which introduced judicial 
discretion in the award of damages under that act. 

(D) In 1950, in the Defense Production Act, Congress rejected the experience 
of the original Price Control Act of 1942, and followed the example of the amend- 
ment to that act which conferred discretion in the award of damages. 

(E) In 1951, Congress, in amending the Housing and Rent Act of 1947 (which 
had reverted to the mandatory requirement), once more expressed its preference 
for a regime of discretion. 

In all of these there was expression of congressional faith in the discretion of 
the Federal judiciary. 

Mandatory treble damages in private actions under the antitrust laws con 
stitutes a fundamental inequity which demands congressional correction com 
parable to that obtained in other areas. 
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THE FUNDAMENTAL INEQUITY 


The inequity inheres in the fact that the antitrust laws are uncertain in appli- 
cation and probably must so remain.’ They were, it has been many times 
observed, er drawn in broad and indefinite terms in order to permit 
flexibility of administration. A former Assistant Attorney General in charge of 
antitrust enforcement, has stated 

“Because of the broad scope and general language of the Sherman Act which 
permits its adaptation to changing circumstances there is of necessity, however, 
a twilight zone in which it may be difficult to determine whether a given activity 
is within or outside the law.” * 

As a result of the nature of the terms of the statute, violations frequently occur 
without premeditation or design, even though there be bona fide efforts to observe 
the prohibitions of the law. 

Many examples could be cited of the uncertainty which marks the application 
of the law as evidenced by changing judicial decisions.” 

The uncertainty which has attended the application of the antitrust laws 
in relation to exclusive dealing arrangements and delivered prices and other 
claimed price discriminations under the Robinson-Patman Act has been much 
remarked upon. Both of these fields have recently become a fertile source for 
private damage claims.‘ 

There can be no quarrel with the necessity for flexibility in the application of 
the antitrust law It does not follow, however, that private parties plaintiff 
should be the special beneficiaries. I s a matter of national policy it is neces- 
sary to inflict upon businessmen the risk of groping in “a twilight zone,” which 
accompanies an indefinite statute, it is not equitable to permit private parties to 
derive advantages from that policy in the form of windfalls.” The correlative 
of the flexibility of the national policy should be flexibility in the sanctions 
imposed by way of damages for violations, permitting always actual damages 
which would make an injured party whole and additional damages in the 
discretion of the court. 

Under the terms of existing law this is impossible. H. R. 4597, in providing 
for the exercise of discretion in the award of damages by the Federal district 
courts, would introduce the fiexibility which justice demands in the administra- 
tion of private antitrust actions, and would not impair the national policy. 














“In view of the extreme neertainty which prevails as a result of * * * vague and 
conflicting adjudications, it is impossible for a lawyer to determine what business conduct 
will be pronounced lawful or nlawful by the courts.’ Jackson & Dumbauld, Monopolies 
and the Courts, 86 U. of Pa. L. Rey. 231, 282 (1938) 

Hearings on H. R. 3408 before the Subcommittee on Study of Monopoly Power of the 
Committee on the Judiciary, House of Representatives, 82d Cong., Ist sess. (1951), p. 31 

A particularly striking example relates to the distribution method employed for many 


years in the marketing of motion pictures known as block booking. In 1932 the Second 
Cireuit Court of Appeals unanimously set aside an FTC order against Paramount which 
ordered it to cease and desist from employing that method of dealing with exhibitors 
for the supplying of films F. 7T. C. vy. Paramount-Famous Lasky (57 F. (2d) 152) It 
found that when not pursued by agreement or in combination with competitors block 
booking was not an unfair method of competition and, of course, therefore not a violation 
of the antitrust laws. In 1940 the Attorney General consented to a decree in which 
Paramount and other large motion-picture distributors were permitted to market their 
pictures in blocks of 5 pictures In 1946 the Statutory District Court in U. 8S. v. 
Paramount (66 F. Supp >, 348-350) announced for the first time that the tying in 
of one copyright with another copyright following the recently established precedents in 
relation to patents, required an injunction against any distributor from engaging in 
block booking. The decision on that ground was affirmed in the United States Supreme 
Court (1948) 334 U. S. 131, 156-159. Yet, in U. 8S. v. Times Picayune ((1953) 738 S. Ct. 
872) Mr. Justice Clark, writing for a sharply divided Court, in reversing the injunction in 
the district court below against tying in of newspaper advertising explained the block- 
booking features in U. 8S. v. Paramount decision rendered while he was Attorney General, 
in terms which appear to indicate that the simple test of tying copyright to copyright 
would not be followed by a majority in the present Court. 

In many of the private litigations in the motion-picture industry the plaintiffs state 
claims for damages based upon the illegality of block booking by distributors. The periods 
in suit go back to the very early 1930's, since the pendency of U. 8S. v. Paramount com- 
menced in 1938, suspended the statutes of limitations under sec. 5 of the Clayton Act. 

*The U. S. Supreme Court recently observed wryly that “precision of expression is not 
an outstanding characteristic of the Robinson-Patman Act” in stressing the importance 
of its construction of certain of its prohibitions because of their potential enforcement by 

“nlaintiffs suing for treble damages” (Automatic Canteen Co. y. Federal Trade Commis- 
sion (1953, 346 U. S. 61, 64, 65)). 

5* * * The purpose of the Sherman Act and the protection granted therein to those 
who have been damaged by wrongdoers in violation thereof, should not be thwarted by 
making the act a haven for those who attempt to —— their actual damage into a 
fortuitous windfall, Nordbye, J. (Homewood Theatre, Inc, v. Loew’s, Inc. (110 F. Supp. 398, 
412, D. C. Minn.)). 
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THE HISTORY OF THE PRIVATE ACTION FOR TREBLE DAMAGES UNDER THE 
ANTITRUST LAWS 


In each case where Congress has approved the substitution of discretion for 
the previous mandatory requirements, it did so after inquiry into the particular 
history and conditions of the statute. That task is undertaken below in relation 
to the treble damage provision of the antitrust laws. 

The history starts with the enactment of the Sherman Act, one of whose pro- 
visions imposed mandatory treble damages upon violators of the act at the suits 
of persons injured by reason of the violation. 

This mandatory provision, on its face, could have been construed as expressing 
congressional intent to achieve one or more of the following ends: ° 

1. Inducement to persons injured by violations to act as ad hoe agents for the 
Antitrust Division of the Department of Justice, thus securing an ancillary 
method of enforcement ; 

2, Compensation for those injured by violations, perhaps in situations where 
it was difficult to determine whether actual proved damages fully compensate 
the aggrieved party; 

3. Deterrence of potential violators of the law. 

The need for the enactment of section 5 of the Clayton Act, whose terms and 
legislative history are discussed in the appendix, pages ix, et seq., demonstrates 
that section 7 of the Sherman Act had failed to achieve any one of these ends 
Section 5 of the Clayton Act provided for the introduction of decrees and judg- 
ments obtained in governmental suits and prosecutions in subsequent private 
actions and for the tolling of the Statute »f Limitations while Government suits 
were pending. 


CONGRESSIONAL AMENDMENT OF THE ORIGINAL SHERMAN ACT, JUDICIAL CONSTRUCTION 
THEREOF, AND PROCEDURAL REFORM HAVE MINIMIZED THE NEED FOR MANDATORY 
TREBLE DAMAGES AS A MEANS OF ANCILLARY ENFORCEMENT AND ADEQUATE 
COMPENSATION 


(1) Even if, as has been assumed without warrant in the legislative history, 
ancillary enforcement was considered the dominant role of the private action 
at the time the Sherman Act was passed, the subsequent enactment of section 5 
of the Clayton Act subordinated this role. Private parties are not inclined “at 
their own initiative and expense, to bring to the attention of the court violations 
of the law which are inimical to the public interest.” * In general, the initiative 
and expense rests upon the Government, and the exposure of violations is the 
product of investigations and prosecution by the Antitrust Division of the 
Department of Justice.” In a comment entitled “Antitrust Enforcement by 


— 


®See testimony of Hammond Chaffetz (chairman, Clayton Act committee, antitrust 
law section, American Bar Association), hearing before Subcommittee No. 3 of the Com 
mittee on the Judiciary, House of Representatives, on H. R. 4597, 83d Cong., Ist sess 
(May 26, 1953), pp. 23-24. In the course of Mr. Chaffetz’s testimony, Congressman 
Donohue inquired whether the legislative history had been investigated (p. 57) In 
response, in part, to that request, the legislative history of the private action under the 
antitrust laws is discussed in the appendix, page i. et seq. The history explodes the myth 
that the Sherman Act Congress relied on the private action as the principal method of 
enforcement of the antitrust laws. At that time there were grave doubts raised as to the 
constitutionality of the proposal to legislate on the subject of industrial combinations 
This preoccupation with the validity of control cvershadowed the debates. The infliction 
of penalties on the violators and adequate compensation for their victims seemed to be 
uppermost at a time when the concern was with “predatory trusts’ and the refinements 
of what constituted antitrust violations were not contemplated. 

7 Despite slightly different emphases, nothing in the Clayton Act's history indicates an 
intent to depart from the concept of the private action as a method of control subordinate 
to that of the Government criminal and civil sanctions. At the time that the act was under 
consideration, of course, the constitutional question which had dominated the delibera 
tions of the Sherman Act Congress had been settled. The enactment of sec. 5 reflected 
a continuing concern over the end of adequate compensation to private parties. For the 
first time, there was explicit recognition of the potentialities of the private action as a 
weapon of deterrence, but, of course, there was no opportunity to evaluate the impact of 
strengthened private enforcement, particularly in relation to the Robinson-Patman Price 
Discrimination Act, not to be enacted until 1936. 

8See testimony of Walton Hamilton, hearings before the Subcommittee on Study of 
Monopoly Power of the Committee on the Judiciary, House of Representatives, 81st Cong., 
2d sess. on H. R. 7905 (1950), pp. 56-57. 

®See testimony of Thurman Arnold, hearings before a subcommittee of the Committee 
on the Judiciary, United States Senate, on S. 1910, 81st Cong., Ist sess. (1949), p. 3; 
testimony of Milton Handler, hearings before the committee on H. R. 7905, 81st Cong., 
2d sess. (1950), p. 5. 
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Private Parties: Analysis of Developments in the Treble Damage Suit,” 61 Yale 
Law Journal (p. 1010, 1060-61), this situation is summarized as follows: 

“In fact, private antitrust enforcement largely rests on prior Government 
action. All of the movie litigation and approximately two-thirds of other 
private suits have followed successful Government antitrust proceedings * * *.” 

As a result of the prima facie evidence and tolling provisions the private 
litigant tends to await the outcome of a Government suit. To the extent, there- 
fore, that these aids induce him to defer his action, the end of ancillary enforce- 
ment is, pro tanto, impaired. The legislative history of the Clayton Act does 
not reveal a congressional anticipation of this condition, but it is a consequence 
of section 5 which should be considered in determining whether or not the private 
action now functions effectively as a method of ancillary enforcement of the 
antitrust laws 

(2) At the time of the enactment of the Sherman Act considerable justification 
existed for the contention that mandatory treble damages were necessary to 
assure adequate compensation for injuries suffered as a result of violations of 
the law. The act was new, untried, and unconstrued. There was no specialized 
bar to whom victims of violation could turn. Even at the time of the enactment 
of the Clayton Act, the treble damage provision had not been succesfully invoked 
to any substantial degree.’ 

During the intervening years the antitrust laws have been the subject of 
extensive governmental and private litigation. This has lessened materially the 
importance of the treble damage provision as a method of achieving compen- 
sation Numerous judicial rules beneficial to the private litigant have evolved. 

For example, the proof required for establishing conspiracy has been relaxed. 
This is in addition to the formulation of so-called per se violations which the 
courts will not permit to be justified as reasonable under any conditions. There 
has been an expansion of what constitutes interstate commerce so that whereas 
formerly many private actions were defeated on the ground of the act’s non- 
applicability, almost none now suffers that possibility. And proof of the fact 
and quantum of damages has been liberalized. See Bigelow v. RKO Radio Pic- 
tures, 327 U. S. 251 (1946).™ 

A revolution in Federal procedure has taken place since the enactment of the 
Clayton Act signalized by the enactment of the Federal rules of civil procedure, 
which became effective in 1938. These rules are characterized by liberalized 
pleading. This permits plaintiffs to initiate suits with little specific evidence. 
Once a suit has been instituted, the Federal rules permit extensive “discovery” 
procedures by depositions, interrogatories, and motions to produce documents. 
Thus, plaintiffs’ tasks in private actions have been rendered less onerous—in 
fact—relatively easy to perform. 

The most significant contribution to the facilitation of private actions is, 
of course, section 5 of the Clayton Act which has more than fulfilled the hopes 
ef its framers. The Supreme Court of the United States has said: 

“* * * congressional reports and debates on the proposal which ultimately 
became section 5 reflect a purpose to minimize the burdens of litigation for 
injured private suitors by making available to them all matters previously estab- 
lished by the Government in antitrust actions. * * * We think that Congress 
intended to confer, subject only to a defendant’s enjoyment of its day in court 
against a new party, as large an advantage as the estoppel doctrine would afford 
had the Government brought suit.” ” 

Instead of the inexperienced bar which first endeavored to cope with the 
problems of litigation of private actions under the antitrust laws, today, special- 
ists in the field, versed in the ramifications of the law and familiar with judicial 


0 ** * * During the intervening years [1890-1914], the skeletal right had been clothed 
with little of the flesh of substance. Disregarding decisions dealing with interim pro- 
cedural disputes such as rulings on demurrers, we find some 46 reported cases instituted 
during the period in which final judgment was rendered In only 4 of these did the plain- 
tiffs prevail.” McDonald, Proof of Conspiracy: The Prima Facie Rule, Antitrust Law 
Symposium, 1952 (C. C. H., 1952), pp. 59-60. 

1 The most cogent comment with respect to the consequences of this rule follows: 

* * there is no question but that accurate proof of the extent of damages has been 
the primary hurdle for the plaintiff to overcome; and the percentage of recoveries has 
increased correspondingly as the rules of proof have been liberalized. According to one 
study, until 1940 there were recoveries in slightly less than 10 percent of the actions 
brought under see. 7, whereas in the period from 1940 to 1946, plaintiffs prevailed in over 
10 percent of the cases. And though there have been other factors, no one has probably 
been more important than the liberalization of the rules of proof of damages.” Bergson, 
Proof of Damage, Antitrust Law Symposium, 1952 (C. C. H., 1952), p. 79. 

Emich Motors v. General Motors (340 U. S. 558, 567—568 (1951)). 
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decisions thereunder, are able to utilize the legislative and judicial aids which 
have developed since the Clayton Act was passed. 

These judicial, legislative, and professional developments have widened im- 
mensely the opportunities to initiate private actions, the probability of establish- 
ment of liability in a meritorious claim and the certainty of the recovery of actual 
damages. It is an exceedingly remote possibility that a plaintiff suing for 
damages in a private action, if his injuries are actual and real, will not recover 
adequate compensation for violations of the antitrust laws without the need of 
trebling. antl 
THE SUBSTITUTION OF JUDICIAL DISCRETION FOR THE PRESENT MANDATORY REQUIRI 

MENT WILL NOT DIMINISH THE DETERRENT EFFECT OF THE PRIVATE ACTION 


The aim of deterring violators has relevance to the question of retaining 
the treble damage provision. 

But the proposal is not to do away with the treble damage suit entirely, nor 
would the proposed meusure affect in any way the various remedies at the dis- 
posal of the Government. Moreover, it affects an auxiliary mode of deter- 
rence, over which the Government exercises no direct control. The vindication 
of the public interest in some of these private actions, therefore, is accidental 
and incidental, dependent as it is upon the initiative, control, and disposition 
of private parties, who are not, it is submitted, the most qualified judges to 
determine whether an action launched in a particular case advances or retards 
the Antitrust Division’s theories or effectuates or nullifies its policies, 

The in terrorem effect of private suits for treble damages would still exist. 
No business enterprise in the face of the present opportunities above referred to, 
enabling and assuring relief to persons injured, would be any the less deterred 
from risking a violation because treble damages were not automatic but in the 
discretion of the court. 

On the other hand, under the auspices of the present mandatory damage pro- 
vision conditions of abuse have conspicuously developed.” The motion picture 
industry, where private treble damage actions presently exist to an extent whir 
has been remarked upon by the Administrative Office of the United States 
Courts," has peculiarly suffered under these abuses. Some of these may be out 
lined as follows: 

A. Astronomical amount of total claims. 

b. Enforced settlement of dubious claims because of the risk of trebling. 

C, Unprofessional practices associated with mass litigation. 

D. Strike actions.” 

The proposal to confer discretion on the Federal courts in the award of dam 
ages is not a novel idea. There are precedents in various areas of the law. Dis 
cretion has been a feature of the law of damages in the patent field since at least 
1870. 

Discretion has been conferred upon Federal district judges in the following 
statutes: 

(a) Patent law of 1870 (16 Stat. 207, 35 U. 8. C. 67). 

(6b) Copyright Act of 1909 (17 U.S. C. 25 (e)). 

(c) Trademarks and Trade Names Act of 1905 (33 Stat. 728), as amended 
by and continued in the Lanham Act of 1946 (15 U.S. ©. 1117). 

(d) Extension of Emergency Price Control Act of 1942 (50 U. 8. C. App. 925 
(e), 56 Stat. 34). 

(e) Portal to Portal Act of 1947 (29 U. S. C. 260), amending the Fair Labor 
Standards Act of 19388 (29 U. 8. C. 216). 

(f) Defense Production Act of 1950 (64 Stat. 811, 50 App. U. S. C. 2109). 

(9) Housing and Rent Act of 1947 (61 Stat. 199), as amended 1951 (65 Stat. 
147, 50 U. S. C. 1895). 





i3“* * * the possibility that the antitrust laws might develop into a racketeering prac 
tice should not be enhanced by the allowance of exorbitant and unreasonable attorney 
fees.” Milwaukee Towne Corp. v. Loew’s, Inc. (190 F. (2d) 561, 570 (C. A. 7th, 1951 

1% Annual Report of the Director of the Administrative Office of the United States Cour 
(1952), pp. 36-37. 

5 Representative Emanuel Celler, who presided, in 1951, over the hearings on H. R. 3408 
agreed that ‘“‘there are some cases which are developed to the great disadvantage of the 
defendants. There are strike actions, * * *.”’ Hearings on H. R. 3408 before the Sub 
committee on Study of Monopoly Power of the Committee on the Judiciary, House of 
Representatives. 82d Cong., Ist sess. (1951), p. 15. 

1616 Stat. 207 (1870). 
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In none of the varied fields of law in which discretion has operated has it 
frustrated the enforcement of the statutes concerned. The antitrust laws, it is 
true, are considered to be the charter of American economic liberties yet during 
World War II and the postwar era the preservation of our whole economic life 
depended upon our ability to avert the ravages of inflation. It is particularly 
significant, therefore, that the original Emergency Price Control Act of 1942 
was later amended, at the climax of the war, to provide for the exercise of 
judicial discretion in the awarding of damages. If, in the midst of a war, Con- 
gress decided that discretion would not impair the efficacy of the enforcement 
section of that act as a deterrent to potential violators, its judgment now that 
the substitution of discretion, as contemplated by H. R. 4597, will not impair the 
deterrent effect of the private action provision would seem justified. 

Another example is offered by the Fair Labor Standards Act of 1938, as 
amended by the Portal to Portal Act of 1947 (29 U. S. C. 251 et seq.). As Con- 
gress jnvestigated the inequities of the conditions out of which the portal-to- 
portal problem arose (Anderson y. Mt. Clemens Pottery Co., 328 U. S. 680) ,"* 
it focused, inter alia, on the liquidated double-damages provision which had 
been held to be mandatory.” In referring to the mandatory features of the 
liquidated-damages provision of the Fair Labor Standards Act and the pro- 
posed amendments thereto of the Portal to Portal Act, Senator Ferguson, a 
distinguished member of the Senate Judiciary Committee, stated as follows: 

“* * * That is an example of the way the courts are placed in such a posi- 
tion that they are helpless, no matter how earnestly they may desire to do 
equity, no matter how much they may wish to do justice between the par- 
ties. * * * What the Congress is trying to do is what the judge would have 
liked to do if he had had his choice, and that is to do justice * * *.”™ 
This statement has equal application to the amendment to the antitrust laws 
which H. R. 4597 proposes. Certainly, Congress should not be required to 
await the epidemic proportions of the conditions which produced the Portal to 
Portal Act of 1947, before it intervenes. What has happened in the motion- 
picture industry can happen elsewhere. 


H. R. 4597 (THE REED BILL) SHOULD BE ENACTED IN ITS PRESENT FORM 


Both the extension of the Price Control Act of 1942 and the Portal to Portal 
Act of 1947 provided for limitations on the Federal court’s discretion. These 
may have been the basis for suggestion for amendments to the Reed bill (H. R. 
i597). These suggestions, it appears, would abolish the mandatory system, but 
substitute discretion to which would be attached conditions and qualifications. 
These might have been appropriate to other situations, they would not be, 
when transplanted to the antitrust field, a distinct improvement over the 
system they are designed to replace. 

Judicial discretion in the extension of the Price Control Act of 1942 was 
limited by the proviso that the defendant, if he could prove that he had not 
been willful or negligent in connection with the violation, should be subject 
only to actual damages.” Similarly, under the Portal to Portal Act amend- 
ment to the Fair Labor Standards Act of 1938, discretion was limited by the 
defense of “good faith.” ” 

The latter act is not as important for the present purposes as the former. 
After other price controls were terminated, rent control was continued in the 
Housing and Rent Act of 1947, in which the treble-damage section, including the 
proviso, was carried forward, but in modified form. The modification amounted 
to a reversion to the mandatory requirements of the original Price Control Act. 
Discretion was completely eliminated. If the defendant acted willfully, the 
court was compelled to award treble damages; if the defendant established that 
he had not acted willfully, he could only be assessed single damages.” 

The statutory provision that the defendant could, by proof that the violation 
was not willful or careless, limit his damages to single damages, and the auto- 





1a See Portal to Portal Act of 1947 (Bureau of National Affairs, 1947), pp. 1—5. 

1 Overnight Motor Co. vy. Miasel (126 F. 2d 98 (C. C. A. 4th 1942), aff'd 316 U. 
(1942)) 

#893 Congressional Record, p. 2235 

It was held that, even though there be evidence to establish willfulness, the court was 
entitled to exercise its discretion with respect to the award of damages over and above the 
plaintiff's proved actual damages (Bowles y. Goebel, 151 F. 2d 671 (C. D. A. 8, 1945),). 

*® See Annotations : 3 ALR(2) 1175: 21 ALR(2) 1827. 

21 8mall vy. Schultz (173 F. 2d 940 (C. A. 7, 1947)). See, generally, Willis, Federal 
Housing and Rent Act of 1947, 47 Columbia Law Review, 1118, 1152-54 (1947). 


8S. 572 
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matic imposition of treble damages in cases where the defendant failed to es 
tablish that he was not willful or negligent, appear to have suggested that in 
antitrust actions treble damages, although otherwise made discretionary, should 
be kept mandatory in cases of willful violation.” 

The Housing and Rent Act of 1947 cannot be considered typical of even the 
anti-inflation legislation, and certainly not a model for the antitrust field. There 
was a disposition to treat the Rent Control Act as one which should govern a 
transitional period from rent control to a free economy.” In order to reduce Gov- 
ernment intervention in the administration of the act to a minimum, the act pro- 
vided that the action for treble damages should be conferred exclusively upon 
the tenant.* 

Although the reasons for the restoration of the mandatory system were not 
fully explained, the result soon became evident. Tenants did not institute treble- 
damage actions in sufficient number to insure adequate enforcement. To cor 
rect this deficiency the Congress in 1949 restored to the United States Govern 
ment the right to institute these actions in the event the tenant did not sue within 
30 days from the date of the violation.” The conditions which led to this amend 
ment are described in U. 8S. v. Gidnoulis (188 F. 2d 378 (C. A. 3, 1950)), where 
it was held that the amendment was retroactive in operation. The court said 
(pp. 380-882) : 

“* * * Enlargement of means of enforcement had been found necessary be 
cause, although tenants had the right to bring suits for treble damages where 
rents had exceeded the legal maximum, they had come to fear evictions by the 
owners and landlords by way of reprisal.” 

In 1951, after the volume of actions for treble damages increased, as a result 
of the 1949 amendment,’ Congress was once more confronted by the necessity 
of tempering deterrence with justice.” It restored the words, “not more than” 
and “as the court in its discretion may determine.” * 

The lesson to be drawn from these efforts is that a mandatory system will not 
succeed unless other conditions are present to induce the institution of private 
actions. Conversely, a discretionary system will not impair the deterrent powet 
of the private action if other conditions are optimate, as they have been shown 
to be in the antitrust field. 

There is a more general objection to the Housing and Rent Act of 1947 which 
includes within its scope criticism of the proposed application to the antitrust 
field of the form of the extension of the Price Control] Act of 1942. In both 
acts the word “willful” assumes cardinal significance. 

In antitrust terminology, on the other hand, the word “willful” in connection 
with violation has so far not been a significant term. The nearest to it has been 
“intent.” The finding of an intent appears to be essential to prove an attempt 
to monopolize under section 2 of the Sherman Act, Swift & Co. v. U.S. (196 U.S. 
375, 396 (1905) ), but it is not necessary to establish a “specific intent’ to create 
a monopoly if monopoly results as a necessary consequence of what was done, 
U.S. v. Paramount (334 U. S. 131, 172-1738, (1948) ). 


*2 Exclusive Interview With Attorney General Brownell, U. S. News & World Report 
(September 4, 1953), p. 54. 

% See Declaration of Policy, Housing and Rent Act of 1947, 61 Stat. 196 

*An examination of the congressional reports and other legislative materials fails to 
reveal discussion on the abandonment of the discretionary system in favor of the modified 
mandatory features. See H. Rept. No. 317 on H. R. 3203, S. Rept. on S. 1017 (a bill for 
which H. R. 3203 was substituted), Conference Report No. 591, 80th Cong., Ist sess., 1947 
See also 93 Congressional Record, pp. 4800, 4391, 4406, 4416. 

*63 Stat. 27 





*% See p. 2333, Congressional Record, 81st Cong., Mar. 10, 1949. See also p. 820, hear 
ings before the House Committee on Banking and Currency Control relative to 1949 exten 
sion of rent control, Slst Cong See also S. Rept. 127, to accompany H. R. 1731 (the 
Housing and Rent Act of 1949) Sist Cong., Ist sess U. 8S. C. Cong. Serv. for above session 
at p. 1149, which states in respect to the amendment: ‘‘Under existing law the tenant 
may sue for treble damages for rent overcharges in excess of the maximum rent, within 
1 year after the date of such violation. This provision has not proven effective in securing 
compliance with the law. For various reasons tenants are reluctant to report violations 
or to pursue their remedies under the law. Accordingly the committee has included a 
provision that if the tenant fails to institute such action within 30 days, the United States 
may institute the action and thereafter the tenant would be barred from bringing an 
action for the same violation. This provision should be a deterrent to any black market 
in overceiling rents” (court's footnote). 

27 See, for example: U. 8S. v. Gianoulis (183 F, 2d 378 (C. A. 3, 1950)) ; Mattor vy. U.S 
(187 F. 2a 406 (C. A. 1951)):; Beatty v. U. 8S. (191 F. 2d 317 (C. A. 8, 1951),) ; Moore v 
U. 8. (196 F. 2d 906 (C. A. 5, 1952), aff'd 340 U. S. 616). 

22 See hearing on H. R. 3871 (amendments to Defense Act of 1950 and Housing and 
Rent Act of 1947, as amended), 82d Cong., Ist sess., pt. 4, p. 2022 

2065 Stat. 147 (50 U. S. C. app. 1895). 








50 DISCRETIONARY TREBLE DAMAGES IN PRIVATE ANTITRUST SUITS 


As the Supreme Court of the United States phrased it in U. 8. v. Grifith (834 


U.S. 100, 105 (1947) ) 














[t is, however, not always necessary to find a specific intent to restrain trade 
or to build a monopoly it rder to find that the anti-trust laws have been violated. 
It is sufficient that a restraint of trade or monopoly resu as the consequence 
of a defendant's « t business arrangements United States v. Patten, 
2°96 U.S. 525. 543: United States Wasonite Corp., 316 U.S. 265, 2 To require 
l ter s] ng woul ( pple Act As stat in l ted States v A/uminum 
Co. of America, 148 F. 2d 416, 482, ‘no monopolist monopolizes unconscious of 
what he is doing.’ Specific intent in the sense in which the common law used the 
ter necessar where the acts fall short of the results condemned by the 
A I 

And see United States v. Alun um Co, of America, supra, pp. 431, 432. And 
so, even if we accept the District Court's findings that appellees had no intent 
or purpose unreasonably to restrain trade or to monopolize, we are left with the 
question whether a necessat ind direct result of the master agreements was the 
restraining or monopolizil f trade within the meaning of the Sherman Act.” 

And the Court epeated this rule recently in Tim Picayune Pub. Co. V. 
T S 73 S. Ct. 872. 883 10 ; 

For } poses of se 1, ‘(a) restraint may be unreasonable either be 
canse restraint otherwise reas¢ able j accompanied with a specific intent to 
mp a forbidden rest nt or because it falls within the class of restraints 
that are illegal per se. United States v. Columbia Steel Co., 1948, 334 U. S. 
4 ow. Sit er unlawful effects are 
four ted S > 10S: United States v 
Pat 1913, 226 he banned by section 

+ 0 eden etait fact * * *” 

In U.S Va the Court stated: 

And spe f vi Is { | they did not intend to 
join a combination or to fi rices, ed only say that they must be held to 
] intend tl irect of their acts and cannot 


| p ' 
(1930) ).the Court had noted: 


OU 








The ‘est of the public in the preservation of competition is the primary 
consideratior The prohibitions of the statute cannot be evaded by good 
motives. The law is its own measure of right and wron what it permits, 





or forbids, and the judgment of the courts cannot be set up : 
accommodation of its policy with the good intention of parties, and 


of some good results’ (Standard Sanitary Mfq. Co. v. United States 


nst it in a supposed 


be, 





20. 49) ).”’ 
If the suggestion regarding “willful” were adopted in cases tried 
to a jury, the courts (as in the anti-inflation statutes) would find it 


necessary to leave to the jury, as constitutional fact-finders. the question 


of willfulness. \ jury might then have to make a special finding as 
to the fact of the “willfulness” of the defendant’s conduet, although 
the law is clear that “cood intentions” or “oooc motives” are not a 


defense to its violation. And if the issue of willfulness must be passed 
on by the jury, the court in its instructions would have to instruct the 
jury on its statutory meaning." A catalog of the numerous meanings 


’See. Orenatein v. U. 8. (191 ad 184 (C. A. 5, 1981 Leimer v. Woods (196 Fed 
2d 828 (C. A. &, 1952) ) Note 3h innesota Law Review 304 

Compare Zimberg v. U. S. (C. GC. A. 1 (1914 142 Fed. 2d 132, 187) where the court 
upheld an instruction to the jury that the word “willfully” meant “knowingly” and 








deliberately” and not “‘malevolentiv’, and went on to say 

“In some statutes the word ‘willfully’ may have the meaning contended for by counsel 
for the defendants, but it does not have that meaning in all statutes It ‘is a word of 
ma meanings’ depending upon the context in which it is used. Spies v. United States 
(317 U. S. 492, 497, 63 S. Ct. 364, 367, 87 L. Ed, 418). ‘In statutes denouncing offenses 
involving turpitude, “willfully” is generally used to mean with evil purpose, criminal 
intent or the like tut in those denouncing acts not in themselves wrong, the word is 
often used without anv such implication Our opinion in United States v. Murdock (29 


U. S. 389, 394, 54 S. Ct. 223, 225, 78 L. Ed. 381) shows that it often denotes that which 
is “intentional. or knowing, or voluntary, as distinguished from accidental,” and that it is 
employed to characterize ‘“‘conduct marked by careless disregard whether or not one has 


the right so to act 
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which “willful” may assume, according to its context, is furnished by 
the Supreme Court of the United States in Screws v. United State 
325 U.S.91 (1945). The Court stated (p. 101): 


“We recently pointed out that ‘wilful’ is a word ‘of many meanings, its con- 
struction often being influenced by its context.’ Spies v. United States, 217 U.S 
492, 497, 68 S. Ct. 864, 367, S7 L. Ed. 418. At times, as the Court held in United 
States v. Murdock, 290 U. S. 389, 394, 54 S. Ct. 223, 225, 78 L. Ed. 381, the word 
denotes an act which is intentional rather than accidental. And see United 
States v. Illinois Cent. R. Co., 303 U.S. 239, 58 S. Ct. 533, 82 L. Ed. 773. But ‘when 
used in a criminal statute, it generally means an act done with a bad pur 
pose.’ United States v. Murdock, 209 U. S. at page 394, 54 S. Ct. at page 225, 
78 L. Ed. 381. And see Felton vy. United States, 96 U. S. 699, 24 L. Ed. 875; Potter 
v. United States, 155 U. S. 488, 15 S. Ct. 144, 39 L. Ed. 214: Spurr v. United States, 
174 U. S. 728, 19 8. Ct. 812, 43 L. Ed. 1150; Hargrove v. United States, 5 Cir., 67 
F., 820, 90 A. L. R. 1276. In that event something more is required than the doing 
of the act proscribed by the statute. Cf. United States v. Balint, 258 U. 8S. 250, 
42 §. Ct. 301, 66 L. Ed. 604. An evil motive to accomplish that which the statute 
condemns becomes a constituent element of the crime. Spurr vy. United States, 
supra, 174 U.S. at page 734, 19 S. Ct. at page 815, 48 L. Ed. 1150; United States v 
Murdock, supra, 290 U.S. at page 395, 54 8. Ct. at page 225, 75 L. Ed. 851. And 
that issue must be submitted to the jury under appropriate instructions. United 
States v. Ragen, 314 U. 8. 513, 524, 62 S. Ct. 374, 379, 86 L. Ed. 383.” 

Confusion in the jury and in the future development of the antitrust laws 
might certainly be expected to follow. There is a possibility that the well-settled 
rule with respect to the immateriality of intention and motive would be placed 
in jeopardy, for juries in their confusion might exonerate actual violators of the 
law. This would not exhaust the dangers. 

A separate new issue to be litigated would appear to be created. It might 
open the door to make competent much evidence on both sides which is now in 
competent and thus would lead to the protraction of cases already notoriously 
time-consuming and exclusionary of other court business. 

But a more fundamental objection to the application of the experience in these 
fields to the antitrust field requires exploration. The distinction between the 
two areas of law is obvious. Under both the Price Control and the Portal to 
Portal Acts, administrative tribunals issue specific regulations and orders for the 
governance of those under their jurisdiction. There is no comparable authori- 
tative rule or order to which the businessman may resort under the antitrust 
laws. 

Moreover, concentration on the enforcement aspects of the Price Control Acts 





may result in a failure to consider the elaborate administrative and judicial 
machinery which these acts provide to permit the businessman to contest the 
validity of specific regulations or orders made pursuant to these acts. Failure 


to contest validity of a regulation or order prevents a person from questioning 
their validity as a defense to a criminal action to enforce the regulation or 
order. 1 fortiori, in an action for treble damages for violation of regulations, 
the Court may not consider their validity ; inquiry is directed solely to the 
questions of whether or not a violation occurred (overcharge of rent or price 
in terms of dollars and cents) and the circumstances under which it occurred, 
i. e., willful or not. The function of willful in this context is entirely different 
from that which it would occupy in the antitrust field. 

Finally, the relatively simple questions involved in enforcement of the 
anti-inflation legislation should be contrasted with the diverse economic and 
legal problems inherent in most antitrust litigation.” From these congeries of 
fact it is more difficult to distill ‘“‘willfulness” than from the small constellation 
of facts ordinarily represented in anti-inflation cases. 

The administrative and judicial machinery of the Price Control Act reduce 
the twilight zone in which businessmen grope. The impact of the term “willful” 
is correspondingly reduced. There the limits of the term are set; it is not the 
unruly concept which its transference to the antitrust field would impose. 
meneame 

250 U. S. C. App. 924. See Hyman and Nathanson, Judicial Review of Price Control: 
The Battle of the Meat Regulations, 42 Illinois Law Review, 584 (1947). 

8 Yakus v. U. 8S. (321 U. S. 414 (1944) ) 

* Bozarjian vy. Woods (175 F. 2d 483, 448 (C. A. 1, 1949)). 

3% Dession, The Trial of Economic and Technological Issues of Fact, 58 Yale Law 
Journal, 1019 et seq. ; 1242 (1949). 
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Thus, without the enlightening act of clarification and definition of the anti- 
trust laws, the engraftment of the “willful” proviso of the Price Control Acts on 
H. R. 4597 will result in no appreciable correction of the fundamental inequity 
which presently characterizes the administration of the private action under 
the antitrust laws. Since there is little possibility of relieving the businessman 
of the present flexible antitrust policy, the sole avenue for relief lies in conferring 
upon the district courts the correlative flexibility of discretion in the award 
of damages in private actions. H. R. 4597 in its present form accomplishes this 
objective and should not be altered. 

To sum up: If there ever was a need for a mandatory provision for treble 
damages in private antitrust suits, the need no longer exists. It is not required 
to induce private litigants to relieve the Government of enforcing the law by 
bringing individual private civil suits nor even to come to the aid of the Gov- 
ernment in seeing that decrees obtained by the Government are honored and 
observed by bringing private suits in which the Government decrees are offered 
as prima facie evidence. What the present state of the law actually does is to 
invite the filing of large numbers of suits, usually after the Government has 
obtained decrees, for the purpose of obtaining by litigation or by settlements 
vast sums of money through the automatic trebling of damages regardless of 
the circumstances and looking chiefly to the past and not to the future. Such 
an inducement to bringing these many suits claiming huge amounts of damages 
is surely not in the public interest. It assumes that every possible violation of 
the antitrust laws regardless of the circumstances under which it took place 
must be equally condemned and equally subject to heavy punishment. 

This assumption is not bottomed on any characteristic American sense of 
what is fair or decent. If a violator of the Antitrust Act is found by the judge 
to have been wanton and reckless in performing the forbidden acts which con- 
stitute the violation, he deserves to have imposed upon him the full measure of 
condemnation which the public policy of the act establishes. On the other hand, 
if his conduct turns out to be unlawful after courts have expressed earlier 
contrary views on the subject or where the situation has not been clear and 
where he has relied upon competent legal advice in good faith, there is something 
peculiarly wrong in a law which not merely makes him pay actual damages 
which he may have caused in ignorance or in an honest belief that he was acting 
within the law and within his rights, but which grievously punishes him by 
trebling these damages. In the numerous motion-picture cases the result is often 
to use the profits of plaintiff's theater competitor (whether or not a defendant) 
as the profits which the plaintiff might have earned and to require the defendants 
to hand over to the plaintiff three times these profits. Such plaintiff is not 
entitled to any such windfall in order to be fully protected by the laws of the 
land. 

APPENDIX 


At hearings on previous bills affecting private actions under the antitrust laws 
in 1949,” 1950," and 1951,” testimony was heard which purported to describe the 
purpose and function of that action. Walton Hamilton's statement is typical 
of these observations. He stated: 

the Congress that framed the Sherman Act put its principal reliance 
not upon suits by the Government but upon suit by a private party. That Con- 
gress was very strongly laissez-faire and believed in keeping participation of 
the Government at the very minimum and therefore endeavored on that occasion 
to try to contrive a way by means of which the economy would police itself against 
monopoly and restraint of trade, a system in which the Government might 
occasionally step in, but one in which the chief burden fell upon private parties. 
For that reason the triple-damage action was written into the Sherman Act. 

“Now, there has been a great confusion about the reason for the triple-damage 
act. It is true, I think, in part, that the reason is punitive, hard for the trans- 
gressor, but the dominant reason is to induce private parties, at their own initia- 
tive and expense, to bring to the attention of the court violations of the law 
which are inimical to the public interest. It is a way of securing a private 
policeman to enforce the public law. That is the dominant role.” ” 


* See hearings on S. 1910 before a subcommittee of the Committee on the Judiciary, 
U. S. Senate, Sist Cong., 1st sess. (1949) P 

7 See hearings on H. R. 7905 before the Subcommittee on Study of Monopoly Power of 
the Committee on the Judiciary, House of Representatives, 81st Cong., 2d sess. (1950). 

See hearings on H. R. 3408 before the Subcommittee on Study of Monopoly Power of 
the Committee on the Judiciary, House of Representatives, 82d Cong., 1st sess. (1951). 

%® See hearings on H. R. 7905 before the Subcommittee on Study of Monopoly Power of 
the Committee on the Judiciary, House of Representatives, 81st Cong., 2d sess, (1950), pp. 


56-57. 
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The legislative history of the private action sections of the Sherman and Clay 
ton Acts does not substantiate Mr. Hamilton’s position. This history, with but 
few exceptions “” has not hitherto been investigated.” 


THE SHERMAN ACT 


Apart from isolated statements of Senators Hoar” and Hiscock,” there is no 
evidence to sustain Mr. Hamilton’s position. In the first place, when the private 
action provision was under consideration in the Congress which enacted the 
Sherman law, discussion relative to the power of Congress to control and indus 
trial concentrations overshadowed the methods of control to be employed. 

Professor Handler has commented as follows: 

“The debate thereupon continued for 4 days, most of the speakers directing 

their remarks to the constitutional basis of the legislation or the relation of 
the tariff to the trust problem * * *.”“ 
With respect to methods of control, however, there is overwhelming evidence 
that the private action was considered as a third method of control, subordinate 
to the criminal provisions and the Government suit in equity. Even Senators 
Hoar and Hiscock, in the same context in which mention of the private action 
is made, expressed a preference for criminal sanctions as a more effective method 
of enforcement. 

The most persuasive evidence of this subordination is the debate which ensued 
over the relative merits of criminal sanctions as effective methods of control 
as opposed to a Government civil action. The earlier version of S. 1, which 
eventually became the Sherman Act, contained criminal sanctions.” The sub 
stitute, approved by the Committee on Finance and reported by Senator Sher- 
man January 14, 1890, contained no criminal sanctions.“ Senator Reagan there 
upon offered an amendment in the form of a substitute.” This contained no 
provision for private action. Later he informed the Senate that he intended 
to offer it as a mere amendment and supplement to the Sherman Act 

The debate eventually provoked a motion to refer to 8S. 1 with its various 
amendments to the Committee on the Judiciary. This was approved.” In the 
course of the debate which preceded the vote to commit (21 Congressional Rec 
ord, 2455-2611), passim, there were occasional references to the private action.” 

Senator Regan explained his amendment as follows: 

“When first discussing this bill, I suggested that I thought it proper that 
a clause giving civil remedy should be inserted, but that the most efficient means 
of preventing the very evil which the Senator from Ohio is driving at is to 
make these offenses penal and provide for their prosecution in the courts of 
the country. I suggest that if the purpose is to prevent these things, it is much 
more efficient than the remedy proposed by the Senator and exactly in the 
same line and for the same purpose. 

“I call again the attention of the Senator to the fact that his bill gives this 
jurisdiction to the circuit court of the United States, and that only the corpora 
tions and the rich men will be able to go into that court to assert the remedy 
which he proposes; and that the great mass of people who are the sufferers 


” See Walker, History of the Sherman Law, passin (1910) ; William Goldman Theaters, 
Inc. v. Commissioner (19 T. C. No. 79 (Tax Court of the United States, decided Jan. 9, 
1953) ),; memorandum on behalf of all defendants with respect to the applicability of the 
New York 3-year Statute of Limitations, filed March 30, 1953, in the case of Leonia 
Amusement Corporation et al. v. Loew’s Incorporated et al. (Civil Action No. 74-244, 
U. S. District Court, Southern District of New York). 

"The Index to Legal Periodicals whose volumes were investigated from the year 1890 
up to and including the year 1949, contained no law periodical mention of it 

221 Congressional Record 2567. 

#21 Congressional Record 2571. 

“*“The following contended that under the Constitution, the Federal Government did 
not have the power to deal with the trust problem: Vest, of Missouri (21 Congressional 
Record, 2463-2465), Hiscock, of New York (id., 2467-2468), Platt, of Connecticut (id., 
2607), and Morgan, of Alabama (id., 2608-2610). Vest argued that the high tariff was 
responsible for the trust evil and recommended that duties be lowered. (Id., 2465-2467). 
He was refuted by Allison, of Iowa (id., 2470-2471), and Teller, of Colorado (id., 2471 
2473). Stewart of Nevada contended that combination was desirable (id., 2565-2566) 
The wording of the bill was attacked by Hoar, of Massachusetts (id., 2567-2568), and 
Reagan, of Texas (id., 2469-2470), and defended by Turpee, of Indiana (id., 2556-2559), 
Pugh, of Alabama (id., 2558 -2559), and Vance, of North Carolina (id., 2610)."" Handler, 
Cases and Materials on Trade Regulation (1937), 217. 

5S. 1, sec. 3, introduced by Senator Sherman, December 1889. 

# 21 Congressional Record 2455. 

4721 Congressional Record 2456. 

4821 Congressional Record 273 

# 21 Congressional Record 2563, 2569. 
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from these combinations and trusts will not have the means to employ counsel 
and to take witnesses to the Federal courts, often at a great distance from 
them, to vindicate and enforce their rights. 

“We need a law upon this subject that will punish every man engaged in 
this business and that will give an adequate remedy in a convenient jurisdiction 
to every person who is damaged by these associations. I trust that the Senate will 
sustain the amendment which I have offered to the bill for the purpose of giving 
it efliciency, for the purpose of affording to the people that protection which he 
desires to secure.” ” 

The excerpt from Senator Reagan’s speech accurately reflects the tenor of the 
debate. If Senator Re: had persisted in his attempt to substitute his bill 
for S. 1, the vote on his amendment would have represented a clear-cut test on 
the relative merits of criminal as opposed to civil remedies, Government or 
private. But this was abandoned, and the bill was committed to the Judiciary 
Committee with the three methods of control intact.”. When it emerged from 
the committee, April 2, the three methods were still retained. In response to the 
demands to give primary emphasis to the criminal sanctions, sections 1, 2, and 3 
of the act defined the restraints condemned and imposed criminal penalties. In 
descending order, section 4 provided for the Government suit in equity to restrain 
violations, and section 7 established the private action 

It is appropriate now to turn to the contents of the section establishing the 





private action. There was a provision for double damages in Senator Sherman’s 


original bill.” Later it provided for the recovery of “full consideration” which 
may be considered as actual damages.” The double damages provision was then 
restored When the bill emerged from the Committee on the Judiciary, section 


7, Which had become the private action section, contained provisions for treble 
damages.” The selection of the treble damages (as opposed to actual or double 
damages) was the decision of the committee. 

At no point was the question of the relative merits of actual, as opposed to 
multiple, damages debated. Senator Hoar, however, who was responsible for 
section 7 as the committee formulated it,” had indicated in passing, that the 
double damages were insufficient 

The committee's bill conferred exclusive jurisdiction on the Federal courts for 
the trial of private actions. Senator Reagan immediately moved to amend 
section 7 so as to restore the concurrent jurisdiction of the State courts, which 
S. 1 had conferred prior to its commitment. ‘This caused the Senate for the first 
time to focus on the nature of the private action which it proposed to establish. 
All members of the Judiciary Committee who expressed an opinion as to the 
nature of section 7 contended that it was penal. Senator Hoar, its author, so 
characterized it.” Senator George, who had earlier characterized the double 
damage provision as penal™ reaffirmed that position with respect to the treble 
damage provision.” Senator Edmunds, the chairman, stated there “must be 
force” in Senator Hoar’s position.” Senator Vest, another member of the com- 
mittee, opposed the Reagan amendment. Senator Reagan’s interpretation, there- 
fore, was the sole dissent to these views.” Moreover, Senator George’s amend- 
ment, which would have permitted liberal joinder of parties plaintiffs, was also 
defeated.‘ 

The rejection of the Reagan amendment was significant.“ To be sure, it might 
be said that the Senate considered the opinions of members of the Judiciary 
Committee to be correct on this matter. Nevertheless, is it not reasonable that 


“21 Congressional Record 2564. 

5121 Congressional Record 2731 

°? Walker, History of the Sherman Law, p. 28 (1910), records that the Senate committee’s 
version of the bill was the form in which it was enacted without a single alteration. 

8S. 3445 (August 14, 1888), 19 Congressional Record 7513. 

Sec. 2, 8. 1 (January 14, 1890), I Bills and Debates on Antitrust Laws, p. 71 (1903). 
See also 21 Congressional Record 1765, 1767-1768. 

5 21 Congressional Record 1765, 1767-1768. 
ona Report of Senator Edmunds (Committee on the Judiciary, April 2, 1890), 51st Cong., 
2d sess 

5? See CXCIV, The North American Review (December 1911), p. 801, which contains an 
article entitled “The Interstate Trust and Commerce Act of 1890,” written by George F. 
Kdmunds, who was chairmar of the Judiciary Committee of the Senate from 1872 to 1891. 
In an editorial foreword, it is stated (p. 802) “Senator Hoar wrote all of sec. 7.” 

5821 Congressional Record 3146 

® 21 Congressional Record 1765, 1767-1768. 

6°51 Congressional Record 2150 

*1 21 Congressional Record 314 

® 51 Congressional Record 314 

® 51 Congressional Record 314 

* 21 Congressional Record 315 


( 

) 
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if Congress had intended to establish the private action as the primary method 
of control for industrial combinations, it would have approved the Reagan 
amendment, to facilitate litigation of private actions? °® 

The Senate approved the bill.” In the House, Representative Culberson, who 
reported the bill on behalf of the Judiciary Committee, concurred in the view that 
it was penal in nature.” After the House had added some amendments, not 
concerned with the private action, conferences restored the bill to the exact 
form in which it had passed the Senate.” 

From the time that the Sherman Act was passed in 1890 until the Clayton Act 
was enacted in 1914, various efforts were made to amend the private action 
provision of the Sherman Act.” With the exception of sections 73 and 74 of 
the Tariff Law of 1894, which were preserved in the Dingley Act of 187, none 
of these bills ever became law.’ 


THE CLAYTON ACT 


H. R. 15657, which eventually became the Clayton Act (38 Stat. 730,15 U.S.C 
12, et seq.) was introduced,” was referred to the Committee on the Judiciary, 
and was reported with amendments. Section 5 which later became section 4 
provided at the time that it was introduced “ and reported ” as follows: 

“That any person who shall be injured in his business or property by reason 
of anything forbidden in the antitrust laws may sue therefor in any district court 
of the United States in the district in which the defendant resides or is found or 
has an agent, without respect to the amount in controversy, and shall recove 
threefold the damages by him sustained, and the cost of suit, including attorney’s 
fee.” 

Representative Floyd who was a member of a snbcommittee which framed the 
bill, of which Representative Clayton was chairman and Representative Carlin 
the third member, stated that section 5 of the House bill was “‘simply a reenact 
ment of the provisions of section 7 of the Sherman law.” * 

Representatives Taggert ‘' and Madden * ignored section 5 in the course of 
speeches on the bill. Even Representative Carlin, who, as noted above, was a 
member of the subcommittee, also failed to mention section 5 in a speech 
discussing the numerous provisions of the bill.” Representative Webb, in a 


statement which reflects the attitude of the House at the time section 5 was 
initially considered, stated: “I hoped that we would get through with sections 
5 and 6 I do not think there will be much opposition, and we think we can 
do it in 15 or 20 minutes.” The plan to expedite the approval of the two se 

tions was defeated by the introduction and consideration of an amendment pro 
posed by Representative Dickinson.” ‘This amendment, which will be discussed 
infra, was added, and the entire section approved.” 

After the bill was approved in the House, it was referred to the Senate Com- 
mittee on the Judiciary,” and was reported with amendments Section 5 was 
reported to the Senate in the form in which it had passed the House. There was 
only an oblique reference to it in the course of the initial debates on the bill 
A Senator inquired whether offenses under the newly enacted FTC Act (38 Stat 





‘ 








6 21 Congressional Record 3149 

6 Congressional Record 3153. 

7 21 Congressional Record 4091. 

6 21 Congressional Record 6314 

® See H. Doe. No. 599, Congress and the Monopoly Problem, Fifty Years of Antitrust 
Development, 1900-1950, A History of Congressional Action in the Antitrust Field During 
the Past Fifty Years: Select Committee on Small Business, House of Representatives, 
S8ist Cong., 2d sess. (1950), pp. 35-42. 

70 30 Stat. 218. 

7 51 Congressional Record 6714 

251 Congressional Record 8201. 

3H. Rept. No. 627 (63d Cong., 2d sess.), 51 Congressional Record 8201 

™51 Congressional Record 6714 

™ HH. Rept. No. 627 (63d Cong., 2d sess.) ; 51, Congressional Record 8201 
751 Congressional Record 9164. 

7751 Congressional Record 9198 

751 Congressional Record 9084 

751 Congressional Record 9270. 

“ Sec, 6, which later became sec. 5 of the Clayton Act, at this time rendered govern 
mental judgments and decrees “conclusive” in subsequent vrivate actions, and provided for 
the suspension of the statute of limitations during the pen tency of governmental actions 

$151 Congressional Record 9414 

51 Congressional Record 9414 et seq. ; 9466 and 9467. 

51 Congressional Record 9467 

8451 Congressional Record 9929 

%S. Rept. 698 (63d Cong., 2d sess.) ; 51 Congressional Record 12468 
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717; 15 U.S. C., sec. 41 et seq.) would be in “violation of the antitrust laws.” 
Senator Culberson responded: “I do not think it will.” 

In this form it passed the Senate.“ In the subsequent course of the bill, no 
alteration of section 5 occurred It was renumbered and designated in confer 
ence as section 4.~ Senator Nelson, one of the conferees, stated: 

“Section 4 of the conference bill is simply a reenactment of section 7 of the 
antitrust bill; nothing more, nothing less.” ” 

Any treatment of the legislative history of the private damage action would 
be incomplete, without resort to the cross lights which section 6, later section 5, 
of the Clayton Act, sheds upon congressional attitudes. Section 6, as introduced 
and reported reflected a concern with defects of the private action under the 
Sherman Act, and represented the intent of Congress to improve and facilitate 
its use. This was best expressed by Representative Floyd. He stated: 

“Now, what do we propose, then? We propose, in the first place, in one of the 
Sections of this bill, to give every private suitor who has a cause of action 
against a combination acting in violation of 1 treble damages, under this bill, 
as he is given treble damages under section 7 of the Sherman Act against the 
offending corporation. But the remedy given in section 7 of the Sherman Act 
has been of little value and practically useless in the past, because the individual, 
the small man, and the small concern, were utterly helpless in their efforts to 
confront in the courts these great and powerful corporations, and the result 
was that the remedy provided in the Sherman Act has been of little efficiency, 
and the remedy provided in this bill for similar offenses, for violations of its 
provisions, may be of little efficiency unless we supplement it and lend to private 
litigants the aid of this great Government, that has the means, the opportunity, 
and the force, and the machinery to cope with the greatest and most powerful 
corporations and combinations in the country.” * 

Despite the congressional concern that private actions be facilitated, there is 
evidence that Congress would not and did not sacrifice other interests in the 
administration of the antitrust laws. The legislative history of both sections 
tf and 5 demonstrates the struggle between the exponents of these different views. 

Section 5 of the House committee bill (hereinafter designated as section 4) 
had the Attorney General’s approval as similar to “existing law,’” and was 
described as a “verbatim copy of language used in section 7 of the Sherman 
Act.” Despite Representative Floyd’s plea not to alter the terms of the 
section, the Dickinson amendment added the phrase “or has an agent” after the 
word “found.” Section 6 (hereinafter referred to as sec. 5), as it was ap- 
proved by the House, was confined to decrees of Government suits in equity. In 
the event that the Government had been unsuccessful the decree was conclusive, 
to the extent that it applied, in a subsequent private litigation. Representative 
Volstead, the senior minority member of the Judiciary Committee, succeeded in 
eliminating the element of reciprocity. Even if the Government should be 
unsuecessful, a private litigant was not estopped by the decree.“ When section 
5 was under consideration in the Senate, it was extended to include judgments 
in criminal proceedings.” 

On the other hand, leaders of the House induced Representative Volstead to 
withdraw an amendment which would have permitted the introduction of testi- 
mony, depositions, and other evidence adduced at the Government trial.” As 
noted, the expression of opinion of the Attorney General on the question of 
venue was produced by Floyd at the time of the Dickinson amendment, but 
proved unavailing. On two other occasions, however, the views of the Depart- 
ment of Justice prevailed. 

The Senate version of section 5 eliminated the term “conclusive evidence” and 
substituted “prima facie evidence.’ The Senate report explained this as 
follows: 


aw 
7 


the committee think there are considerations of public policy which 
favor the House provision of conclusiveness, but in the state of the decision of 
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the Supreme Court of the United States in kindred cases they believe the law 
should go no further than to make the decree ‘prima facie evidence’ * * * 

The House version had been prospective in operation, but certain Senators, in 
view of the elimination of the term “conclusive evidence” deemed it appropriate 
to transform the section into retrospective legislation The word “heretofore” 
was added.” The proposal induced Senator Hughes to point out the adminis- 
trative complications, especially the impairment of consent decrees, which retro 
spective legislation would entail. He stated: 

“There is this also to be said, that in a great many of these cases consent 
decrees were entered by agreement and arrangement between the Government 
and the parties who were charged with offenses, and it does not seem to me 
fair that the Government which induced these men, in order to save it the ex 
pense and trouble and time of litigation, to consent to a decree, which the 
Government might not have been able to obtain by regular procedure, before the 
case was tried, before a judgment was had, should afterward, when that decree 
has been obtained by their consent, change the law and put them in a position 
which leaves them absolutely no redress or no recourse of any kind 

“If Senators would stop for a moment to consider this they would realize that 
a great many of these consent decrees have been entered, and in every case 
thousands of individuals may claim that they have been injured and come in 
under the shelter of a consent decree and proceed against the defendant who 
consented to it probably because it desired to conduct its business in the way 
the Government said that it should. * * *” 


* ¥ * * * + * 


* * My understanding from the talk I have had with the various members 
of the committee is that it has been their idea and their intention that this pro 
posed act should operate prospectively and not retrospectively.” 

His views were then unheeded, and this was the form in which the section 
passed the Senate.” But at the time of the conference, the term “heretofore” 
was eliminated, and, in addition, a proviso excepting future consent decrees and 
judgments from the prima facie evidence provisions was added.* 

This proviso was later explained on the Senate floor as follows: 

“Mr. Lewis. 1 daresay that provision [consent decree proviso] has in con 
templation the encouragement of the defendants coming into court and con 
fessing their violation of law wherever found, where there had not been a 
deliberate or criminal intent to allow them to escape the consequences by an 
honest confession and future avoidance, without penalizing them by this other 
section, which will enable persons to sue them in damages, but to enable persons 
to sue them in damages wherever they had held an attitude of belligerency to 
the Government and exposed the Government to the necessity of large costs in 
undertaking through the court to escape. I assume that that must be the 
reason,” 

Senator Reed, in his bitter attack on the conference bill,” also referred to it, 
and criticized the omission of the term “heretofore.” 

No sharply etched picture emerges from an examination of the legislative 
history of these sections but, it is submitted, the elimination of the term “here 
tofore”’ and the inclusion of the consent decree proviso demonstrate that Congress 
was aware that the primary method of enforcement of the antitrust laws was 
the power conferred upon the Department of Justice, and not the institution of 
private actions. The inclusion of the consent decree proviso clearly reflected this 
attitude. The failure of the Senate to act favorably upon Senator Reed's pro- 
posed amendment to the section of the conference bill, which later became section 
15 of the act, buttresses this contention. Reed’s amendment would have per 
mitted the attorney general of a State to initiate a prosecution on behalf of the 
United States if the Attorney General of the United States, upon the request of a 
State attorney general, neglected to act within 90 days.° 
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After the conference report, in both the Senate and the House, there was, for 
the first time, an articulation of the ends which Congress intended the private ac- 
tion to subserve. First, there was a recognition of the intimate relationship 
between sections 4.and 5. Second, there arose, in both the Senate * and the House ° 
definite congressional awareness of the potentialities of the private action as a 
weapon of deterrence. The more authoritative statement was that of Repre- 
sentative Webb, one of the conferees, who said: 

“Now, here is the first ‘tooth’ I will refer you to, and that is in section 4: 

* * ” * * +. - 


“Now, let a businessman somewhere in the United States, or 40 or 50 of them, 
be damaged by the things that are denounced as unlawful in this section, and let 
them all bring suit. That is bigger, as my friend from Kentucky [Mr. Johnson] 
says, than a ‘harrow tooth,’ and will have a more deterrent effect on the men 
who practice those things than a mere criminal penalty, and we all know that 
the disinclination of juries in some quarters to convict men under these criminal 
sections has resulted in their acquittal. For instance, take the case of the Beef 
Trust. The average man thought the Beef Trust was a criminal, but the jury 
in Chicago would not convict them. Now, the next thing is to give the indi- 
vidual who is harmed by these practices—not necessarily restraints of trade or 
monopolies, but things that lead up to restraints of trade and monopolies—the 
right to bring suit for any amount he pleases.” ‘ 

As this emphasis developed, there was one lone voice raised in objection to 
possible future abuses. Representative Levy stated: ” 

“Does the bill provide any means by which the business interests of the country 
can be protected? Suppose a lot of blackmailers bring suit for damages against 
businessmen all over the United States. Is there any protection provided for 
the business interests of the country?” 

Mr. Wess. “Yes; there is protection for the businessman. Somebody may 
go down and undertake to squat on your magnificent estate in Virginia, but you 
ean put him off. You cannot prevent him from squatting, but you can bring 
a suit and put him off.” 

Mr. Levy. “But there is nothing to prevent businessmen from being black- 
mailed? This bill is all in favor of the complainants.” 

Mr. Webb’s answer did not meet the point raised by Mr. Levy. It is sub- 
mitted, however, that this committee must now consider, inter alia, the problem 
which Mr. Levy, perhaps somewhat inartistically, raised. 

It is in this historical and legislative context in which H. R. 4597, which would 
confer discretion upon the Federal district courts in the award of damages of 
private actions, should be considered. 


FEDERAL TRADE COMMISSION, 
Washington, May 29, 1958. 
Hion. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

My Dear Mr. CHARMAN: This is in response to your letter of April 18, 
1953, requesting the Commission’s views with respect to H. R. 4597, a bill to 
amend section 4 of the Clayton Act to provide for discretionary treble damages in 
private actions under the antitrust laws. 

Section 4 of the Clayton Act presently provides for actions by persons injured 
by violations of the antitrust laws, and specifies that a person so injured shall 
recover threefold the damages by him sustained. H. R. 4597 would amend this 
section of the Clayton Act to provide that a person so injured shall recover the 
damages by him sustained and, in the discretion of the court, an additional 
amount not to exceed twofold his actual damages. 

The Commission believes that the present mandatory triple-damage provision 
of the Clayton Act is a deterrent to violations of the antitrust laws. The pro- 
posed amendment may operate to lessen the salutary effects of the present pro- 
vision by reducing, on the one hand, the incentive to those who are damaged by 
law violations to incur the risks of suit therefor, and by removing, on the other 
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hand, the certainty of punitive damages to the violator in the event suit 
is successfully maintained against him. Therefore, unless there is compelling 
public need for the proposed amendment, of which we are presently unaware, we 
do not favor its enactment. 

In view of the telephoned request from your office that the Commission’s views 
on this bill be made available as promptly as possible, this report has not been 
cleared with the Bureau of the Budget. 

Commissioner Mason does not concur in the views expressed herein. 

By direction of the Commission. 

Sincerely yours, 
EpwaArp F. Howrey, Chairman. 


THE SECRETARY OF COMMERCE, 
Washington 25, July 3, 19538. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR MR. CHAIRMAN: This letter is in reply to your request of April 18, 1953, 
for the views of this Department with respect to H. R. 4597, a bill to amend 
section 4 of the Clayton Act to provide for discretionary treble damages in 
private actions under the antitrust laws. 

The bill proposes an amendment of section 4 of the Clayton Act to provide 
that the award of treble damages will be discretionary with the court rather 
than mandatory if damages are awarded as at present. 

The standards of permissible action under the antitrust laws are not in every 
instance so clear as to warrant the imposition of awards in excess of damages 
shown. This view is not affected, in our opinion, by statements of courts in 
enforcing treble damages that such actions are not punitive but compensatory 
in nature. The use of treble damages has also been described by the courts as an 
aid in achieving the broad social object of the acts. 

The proposed amendment would provide greater flexibility in the equitable 
treatment of suits through the application of increased discretion by the courts 
in individual cases. The Department of Commerce, therefore, would interpose 
no objection to the enactment of H. R. 4597. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to our submission of this letter. 

If we can be of further assistance in this matter please call on us. 

Sincerely yours, 
SrncLairn WEEKS, Secretary of Commerce. 





DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, July 24, 1958. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DrAr Mr, CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 4597) to amend section 4 of the 
Clayton Act. 

H. R. 4597 provides for discretionary treble damages in private actions under 
the antitrust laws, whereas existing law requires a mandatory award of treble 
damages in such actions. 

This Department recognizes the force of the argument made by proponents 
of H. R. 4597, that an unintentional violation of the antitrust laws should not 
expose a defendant to mandatory treble damages, and that in such cases there 
should be discretion in the court. We believe, however, that the concomitant 
proposition that treble damages should remain mandatory in cases of willful- 
ness is entitled to equal force and should be retained. This approach would, in 
our view, substantially preserve the deterrent effect of section 4 of the Clayton 
Act, and could be accomplished by the addition of the following language to 
H. R. 4597: “Provided, however, That if the defendant’s violation of those laws 
shall have been willful, the damages recovered shall be threefold.” 
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If the suggested change is made in H. R. 4597, this Department would be in 
The committee may wish also to consider whether 
be amended so as to make it consistent. 
extent correlative with the views 
R. 2237, a bill 


mel, 


accord with its enactment 
section 7 of the Sherman Act should 

Our views on H. R. 4597 are to a certain 
We expressed in a letter to you on April 10, 1953, concerning H. 
to increase maximum fines under the Sherman Act n that letter the Depart- 
ment favored the enactment of H. R. 2237 which would enable the court, in its 
discretion, to impose a maximum fine of $50,000 for a violation of the Sherman 


Act Both bills impose considerable discretion in the courts, but at the same 


time 
The Burean of the Budget has advised that there is no objection to the sub- 


recognize the necessity for stringent remedies in cases of willful violations. 


mission of this report 


Sincerely, 
WILLIAM P. Rogers, 


Deputy Attorney General. 





